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l. INTRODUCTION

Through this Request for Proposals (“RFP”), they ©t Reading (“City”) is soliciting proposals
(each, a “Proposal’) from professional firms (eaeh,“Proposer”) to act as the City’'s
construction management representative to obsemngejtor, and report on the progress of the
construction of improvements at one or more wastemtaeatment infrastructure improvement
projects being undertaken with respect to the €igbligations under a Consent Decree, as
amended, entered in the United States District Ciourthe Eastern District of Pennsylvania at
Civil Action No. 04-05696, attached hereto as Attaent 1 (“Consent Decree”).

Each Proposer may propose to provide Services €fined below) on one or more of the
following projects, each as further explained her@ollectively referred to as “Projects” and
individually as a “Project”):

(A)  Fritz Island Wastewater Treatment Plant Liqualsd Solids Process Upgrades
("WWTP Project”);

(B) 6" and Canal Pump Station Short-Term and Long-Terprénements (“8 and
Canal Project”); and

(C) 19" Ward Pump Station Upgrades (19ard Project”).

The City intends to award a contract for the perimnce of the construction management
services (“Services”) for each respective Projad,set forth in Attachment 2 to this RFP
(“Proposed Contract”) to the professional firm thas assembled a team of the most qualified
and competent professionals to provide a cost wfecsolution for the oversight of each
Project’s construction activities. As used in tRBP, the term “Selected Construction Manager”
shall mean the firm or firms that the City entem®ia contract for the Services for one or more
of the Projects.

The City is looking for Proposers to develop a tiveaapproach for the performance of the
Services in the most cost-effective manner for eadlvidual Project. Proposers are invited to
submit a Proposal to perform one or more of thgelets. Proposers may choose to only submit
a Proposal for the performance of any one or modesidual Project(s) without proposing on
any other Project without adversely impacting théy'€ evaluation of the Proposal
Furthermore, even if the Proposer submits a Progosperform Services for two or all three
Projects, the City may, in its sole discretion, edva contract to that Proposer for only one or
two Projects.

The City has established a secure SharePoint wefosinake a copy of documents associated
with the Projects available for review and considien by the Proposers. In order to gain access
to the City’s SharePoint website, the Proposerl g@mail the names and email addresses of all
persons requiring access to review such documeridetald Hay, the City’s Special Counsel, at
dhay@foxrothschild.com The Proposers shall treat all information disetb by the City or its
agents to the Proposers pursuant to this RFP dglential information and shall not disclose
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such confidential information except to the extesquired by applicable laws. However, the
Proposer shall not be obligated to treat any infdrom as confidential if it (a) is available to the
public as of the date hereof; (b) becomes availablthe Proposer on a non-confidential basis
from a source other than the City or its agent¢cpis developed independently by the Proposer.

The Proposers shall carefully review all documemttuded on the SharePoint website to fully
understand the scope of Services and the role wihiehSelected Construction Manager will
have based on the specifications. In particulakisidn 1 of the WWTP Project on the
SharePoint website specifically allocates respalitgibto the general construction prime
contractor for the coordination of the prime coatsa preparing and coordinating the schedule,
security, parking, and health and safety plannilmgaddition, the Engineer has the responsibility
to review and act on submittals. The Selected oct®on Manager’'s role set forth in the
Division 1 specifications for the"6and Canal Project and "1®%ard Project will be consistent
with the WWTP Project.

. BACKGROUND INFORMATION ON THE PROJECTS
A. WWTP Project

The WWTP Project has been divided such that thedgjprocess (“Liquids Process”) and solids
process (“Solids Process”) will be separately b@bnstruction of both the Liquids Process and
Solids Process will be generally occurring simudaumsly at the WWTP and will require the
Selected Construction Manager to assist in the dioation of timing and location of
construction activities between the general cowstrm prime contractors for the Liquids
Process and Solids Process as a result of limistan the availability of storage space and
overlapping of construction areas on the wastevisgatment plant property.

The Liquids Process will be subject to three orrfptime contracts and includes, but is not
limited to, the construction of a new activateddgje biological system after the trickling filters
to provide nitrification and additional biologicakygen demand capacity, new clarifiers, new
aeration basin, and new pump stations as well@slé¢imolition of the existing trickling filters,
clarifiers, and pump station.

The Solids Process will be subject to four primatcacts and includes, but is not limited to, the
construction of improvements to co-thicken primang secondary sludge followed by anaerobic
digestion and centrifuge dewatering through thaléditation of anaerobic digesters, renovation
of existing primary and secondary digesters, amdaitidition of new heat exchangers, digester
gas collection system, and centrifuges as well hes donstruction of new administration,
laboratory, and warehouse facilities.

The City anticipates that it will issue a noticepimceed to the construction contractors for the
Liquids Process around May 2015. The City antigipdhat it will issue a notice to proceed for
the construction contractors for the Solids Pro@essind June 2015. Construction Completion
(as the term is defined in the Consent Decreeh@WWTP Project will be in accordance with

the Consent Decree.
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B. 6" and Canal Project

The 6" and Canal Project has been divided such that tbet-germ upgrades (“Short-Term
Upgrades”) and long-term upgrades (Long-Term Upgsadvill separately bid. The City
anticipates that it will issue a notice to procéethe construction contractors for the Short-Term
Upgrades around June 2015. The City anticipatasithwill issue a notice to proceed to the
construction contractors for the Long-Term Upgra@eeund March 2016. Construction
Completion of the Band Canal Project will be in accordance with tlem$2nt Decree.

The Short-Term Upgrades include, without limitatitime replacement of the influent screening,
renovation of the pista grit system, relocatiorthef HVAC fresh air intake, installation of yard
piping, modifications to the SCADA system, and ifaration of the existing retaining wall.

The Long-Term Upgrades include, without limitatiomeplacement of interior piping,
replacement of the existing pumps and generatoprawements to site security, and
improvements to the HVAC system for enhanced cgadihthe variable frequency drives.

C. 19" Ward Project

Improvements to the ¥9wWard pumping station will be made to accommodateipated flow
rates and generally include, without limitationg theplacement of the existing force main,
pumping units, expanding the capacity of the wdiwetplacement of interior piping,
replacement of HVAC equipment, doors, access hafchad electrical components. The
improvements will increase the storage capacitytied existing wetwell, provide a new
connection to the City’'s SCADA system, and replaesimor rehabilitation of the existing
grinder pumps and influent channels. The Citycpdites that it will issue a notice to proceed to
the construction contractors for the™®vard Project around September 2016. Construction
Completion of the 19 Ward Project will be in accordance with the Cong2ecree.

1. REQUIRED CONTENT AND FORM OF THE PROPOSAL

The City requests that the Proposer submit a Pedpbat provides a detailed description of the
gualifications, experience, and proposed scopasiftto be performed of each team member the
Proposer will use to perform the Services. ThepBsal shall be presented as two separate, but
integrated documents: the Qualifications and Cogp&sal.

A. QUALIFICATIONS

As a component of the Proposal, each Proposer shdlnit its “Qualifications” for the
performance of the Services. In general, the @cations shall summarize the qualifications
and prior relevant experience of each individualmiemember that will perform Services,
identify the specific tasks each team member vatfgrm, and provide a summary as to how the
Proposer envisions the overall team’s role in regméng the City’'s interests during the
construction of the Project subject to the PropoJdle Qualifications shall be organized in the
order set forth below and contain the requestearmétion to facilitate the City’s scoring of the
Qualifications.
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Cover Letter

A cover letter shall be signed by a member of tleg&ser having the authority to negotiate and
execute contracts on behalf of the Proposer. Thwercletter shall expressly state that the
Proposer is making a firm offer to the City to penh the Services on behalf of the City in
accordance with the terms and conditions of thi® RRd the Proposal enclosed with such cover
letter. The cover letter shall also acknowledgsd the Proposer makes no exception, objection,
qualification, or limiting assumption to this RFPtbhe Proposed Contract except as specifically
detailed in Appendix A of the Qualifications.

Table of Contents
Section 1: Proposer Profile

The Proposer shall identify the Proposer’s:

1. Name, business address of headquarters, telephonken, and website
address;
2. Primary contact person for the Proposer, includimg contact person’s

name, job title, physical address, telephone nupdvet email address;

3. Type of business organization (corporation, pasimer LLC, for profit or
not for profit, etc.) and the state of organizatiand

4. Federal taxpayer identification number or federapyer identification
number, and number of years in business.

Section 2: The Construction M anagement Team for each Project

The Proposer shall provide an organizational cvlarth identifies the personnel being proposed
for each individual Project subject to the Propdta¢ “Construction Management Team”). |If
the Proposer is submitting a Proposal for more thas Project, the Proposal shall separate all
information provided as to each Project’'s respect@onstruction Management Team in
individual subsections of the Qualifications.

The Proposer shall identify the member(s) of theppsed Construction Management Team that
will have a substantial role for the performancetted on-site observation and management of
paperwork for each Project as “Key Personnel” mPnoposal. The Key Personnel must remain
assigned to the applicable Project(s) until they Gisues final payment to all construction

contractors for the applicable Project. It is tGé&y’'s desire to have the Key Personnel

designated within the Construction Management Téarfocus the size of the Construction

Management Team, minimize unnecessary redundandpeinperformance of Services, and

enable the City to build a level of trust with edGky Personnel.
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The Proposer shall compile a table that identifiedte name, title, office location, highest
education level, area of expertise, professionenkes, and years of experience of each
proposed member of the Construction Management Team

The Proposer shall include a summary of the gealitbns and experience of each member of
the Construction Management Team, with particulapleasis on the Key Personnel. The

Proposer shall also provide at least one clientregice for each person identified as Key

Personnel, with a preference for clients where rsdvé the Key Personnel worked together as a
team. The client reference shall identify the narhthe client, the name of the client’s contact

in charge of overseeing the Proposer’s servicesptione number and email address for such
client contact, a brief description of the scopé eost of the project involving the client, and the

role and relative involvement of the applicable K&rsonnel in the client’s project.

Section 3: Project Understanding and Approach

If the Proposer is submitting a Proposal for miwantone Project, the Proposal shall separate all
information provided Proposer’s Project understaga@ind approach in individual subsections of
the Qualifications.

The Proposer shall specifically describe each taske performed by each member of the
Construction Management Team and explain how swisop will be adding value to the
applicable Project.

The Proposal shall provide a detailed descriptibthe tasks and duties required to implement
the scope of work and the expected number of heach discrete task will take to complete for
the applicable Project. The Proposer shall identibw it will allocate its resources when
construction contractors are required to perforift stork, overtime work, weekend work or
holiday work. The Proposal shall also explain howill allocate resources to cost effectively
perform the Services in response to the anticipabdxdand flow of construction activities during
the course of the applicable Project.

Appendix A: Exceptionsto the Proposed Contract

The Proposer shall explain in detail any exceptiasigiections, qualifications, or limiting
assumptions taken to the Proposed Contract foCittyeto appropriately score the Qualifications.
The provision or language the Proposer takes excepb shall be specifically identified
(including a citation to the paragraph such prawvisor language is found) with the Proposer’s
requested modifications. It will be understoodthy City that the Proposer agrees that it takes
no exception to provisions of the Proposed Contnattspecifically identified in Appendix A of
the Qualifications. Exceptions, objections, quedifions or limiting assumptions made without a
corresponding proposed modification to the Propd@3eatract shall be deemed only a statement
to demonstrate the Proposer’'s understanding of Rleect and shall not be a basis for
subsequent requests to change terms of the ProQmsechct.

By submitting its Proposal, each Proposer agreaisekceptions, objections, qualifications, or
limiting assumptions in any other portion of thepwesal shall not be a basis for modifying the
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Proposed Contract or be a basis to limit Proposesponsibilities, obligations, or liability if a
contract is awarded.

Appendix B: Supplementary Proposal Forms

The Proposer shall execute a Non-Collusion Affida@ertification of Non-Indebtedness to the
City, and Non-Discrimination Statement, as suchudaents are attached hereto as Attachment 3
and include the executed documents in Appendix tBe¢dQualifications.

Appendix C: Defaults

For the five year period preceding the date of B#P, the Proposal shall include a detailed
description of any situation in which the Propogeither under an independent contract,
partnership, or joint venture) defaulted or wasg@gld to be in noncompliance of any contractual
obligations. The Proposer shall explain the issoeslved in the matter, the outcome, and the
actions taken by Proposer to resolve the mattére Hroposal shall identify the name, title, and
telephone number of the other party to the contract

Appendix C: Disclosure of Litigation or Administrative Proceedings

For the five year period preceding the date of Bi¥, the Proposal shall include a detailed
description of any judicial or administrative predang that is material to Proposer’s business or
financial capability or that could interfere withrdposer's performance of the Services,
including, but not limited to, any civil, criminadr bankruptcy litigation; any debarment or
suspension proceeding; any criminal convictionnaliagtment; and any order or agreement with
or issued by a court or local, state or federahage For each such proceeding, the Proposal
shall state the name of the case or proceedingpdhiges involved, the nature of the claims
involved, its current status and the final dispgositif any.

B. COST PROPOSAL

Payment for the Services will be on a time (houssked multiplied by the applicable billing
rate) and expense basis subject to a not-to-exieged The Proposal shall include a separately
sealed “Cost Proposal” which identifies the Propsseest and final not-to-exceed fee to
perform all Services, itemized for each individ&abject. The not-to-exceed fee shall include,
without limitation, all of Proposer’s costs, ovealde and profit for the complete performance of
Services for each individual Project. The CostpBeal shall also include a not-to-exceed limit
for reimbursable expenses as set forth in the Regp&ontract. The Cost Proposal shall also
identify the hourly billing rates for each membérttlze Construction Management Team as well
for specialized personnel, by title, which may bbsequently used by the Proposer to perform
Services. The hourly billing rates shall remaia §ame for the entire duration of the Project.

V. THE REQUEST FOR PROPOSAL PROCESS

By submitting the Proposal, each Proposer certifie$ it has read the complete RFP and all
attachments and supplementary documents made ldeaitey the City on the SharePoint
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website, fully understands the scope, nature, aatitg of Services to be performed, and accepts
and agrees to all provisions set forth herein.

A. COMMUNICATION WITH THE CITY REGARDING THE RFP

To ensure fair consideration for all Proposers,Glig prohibits communication to or with any
City official, department director, division manager employee related to this RFP prior to the
submission of the Proposal with the exception oséhquestions and requests for clarification of
the RFP or Proposed Contract. All questions aqdests for clarification shall be sent only to:

Tammi Reinhart, Purchasing Coordinator, City of (Reg
Phone: (610) 655-6207
Email: tammi.reinhart@readingpa.org

The City is requesting that any questions and retguer clarification be submitted in writing
via e-mail by2 p.m. (local time), February 24, 2015.

Interpretations of the meaning of the RFP or PregoSontract made to any Proposer orally
shall not be binding on the City or any other Psgo Any modifications, clarifications, or

interpretations to this RFP as a result of questibbm Proposers will be set forth in an
addendum posted on the SharePoint website andlateduto all Proposers that attended the
pre-proposal conference.

After the Proposal has been submitted to the @itynmunications related to this RFP, the
Proposal, or any Project initiated by a ProposéhoCity shall be prohibited until a contract for
Services has been executed by the City. Any conuation between a Proposer and the City
shall be initiated by the appropriate City employgeagent in order to obtain information or
clarification needed to develop a proper and atewraaluation of the Proposal.

Any prohibited communications initiated by a Progrosay be grounds for disqualifying the
offending Proposer from consideration for awarthef Proposal and/or any future proposal.

B. SUBMISSION OF QUALIFICATIONS AND COST PROPOSAL

Each Proposer shall submit one original, six pajpgries, and one electronic copy on a USB
flash drive of its Qualifications in a sealed eiya. Such envelope shall be clearly labeled as
“Qualifications for RFP-2015-1 Construction Managein Services for Wastewater Treatment
Projects.” Each Proposer shall also submit ongirai, six paper copies, and one electronic
copy on a USB flash drive of its Cost Proposahie RFP in a separately sealed envelope. Such
envelope shall be clearly labeled as “Cost PropfmsaRFP-2015-1 Construction Management
Services for Wastewater Treatment Projects.”

The Proposal shall be received by the City Purciga€ioordinator, Room 2-45, City Hall, 815
Washington Street, Reading, PA, no later tf2a80 p.m. (local time), March 11, 2015
(the “Proposal Deadline”). Any Proposals receiadter the Proposed Deadline may not be
considered by the City. Proposals will not be aakar read in public.

RFP-2015-1: Construction Management Services

for Wastewater Treatment Projects Page 7
City of Reading, Pennsylvania

February 12, 2015

ACTIVE 28723224v1



C. CONFIDENTIALITY OF THE PROPOSAL

Under Pennsylvania’s “Right to Know” law, publiccoeds are required to be open to the public
for reasonable inspection. All Proposals, inclgddetailed price and cost information, will be

held in confidence while the City is evaluating fposals. After the City and the Selected
Construction Manager have executed a contrad®rafposals will become public records.

Trade secrets and other confidential proprietara dantained in the Proposal may be held
confidential if the Proposer requests in writingtththe City does so and the City agrees in
writing to do so. Material considered trade secrat confidential proprietary data by the

Proposer must be clearly identified and the Praposest include a brief statement that sets out
the reasons for requesting the confidentiality aéhe such material. Blanket statements that
entire Proposal or any component of the Cost Padpssonfidential shall be unacceptable.

When submitted to the City, the Proposal shall bexohe exclusive property of the City and
will not be returned to the Proposer.

D. WITHDRAWAL OF PROPOSALS

Proposals may not be modified after submittal ekeeth the express written consent of the
City, which may be withheld in its sole discretioRroposals may be withdrawn (and, if desired,
resubmitted) after submittal, provided the Propasakes its request to withdraw in writing and
the request is received and acknowledged by theil€writing prior to the time specified for the
Proposal Deadline. After the Proposal Deadline,Roposal may not be withdrawn.

Negligence by Proposer in preparing its Proposafers no right of withdrawal or modification
of its Proposal after such Proposal has been opemdal claims on account of mistakes or
omissions in any Proposal will be considered. Bsajs are deemed a firm offer and each
Proposer agrees that its Proposal shall be a oiéd for not less than one hundred twenty (120)
days from the Proposal Deadline.

E. EVALUATION OF QUALIFICATIONS

The City will evaluate the Proposals to identifyoposer or Proposers that present the most
competitive approach to performing Services for heandividual Project, taking into
consideration, without limitation, the evaluati@ctors set forth below:

1. Experience and qualifications of the proposed Gaontibn Management
Team:

a. The degree to which the personnel on the Consbructi
Management Team have held responsible positionssifoilar
projects;
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b. The degree to which the Construction ManagemenmTleangs
experience in the full range of skills and expertiseeded to
accomplish the Services;

C. The specific commitments made in the Qualificatidmsstaffing
the Construction Management Team, including theqeage of
the time the individual members of the Constructibenagement
Team will be dedicated to the applicable Project;

d. The approach the Proposer identifies to demonstiate each
member of the Construction Management Team will ealde to
the applicable Project; and

e. Any other experience and/or criteria the City deeehsvant.

2. Conflicts of Scope: The City views the performarafethe Services
contemplated by this RFP as a role separate andt dman the
performance of the professional design servicesthat acting in both
roles would result in a conflict within the scopd performance.
Therefore, the City may deem the design professiomad its
subconsultants engaged to perform professionalgdeservices for a
Project as not qualified to be the Selected Coostmu Manager for that
particular Project.

F. PROCEDURE FOR REVIEW OF QUALIFICATIONS

The City will conduct a preliminary evaluation ofl #roposals based on the information
provided. The City will first review the Qualifitans for technical compliance with the
requirements of the RFP. Failure to comply witly amandatory requirements may disqualify a
Proposer.

Upon completing its preliminary evaluation, theyGitill evaluate and score the Qualifications
submitted by each Proposer. The City will thenropach of the Cost Proposals and complete a
similar review, evaluation, and scoring.

The City will notify the Proposers that it selettsinterview to further discuss the Proposer’s
understanding of one or more of the Projects ambgeed approach to perform the Services.
Interviews will occur on March 25, 2015. The Prseposhall have all Key Personnel attend the
interview and actively participate in the interviewlhe City reserves the right to privately
interview individual members of the Construction idgement Team following the interview
with the Proposer.

The City has the responsibility to negotiate thesniavorable cost, terms, and conditions for the
City. The negotiation process may involve one oranProposers, and may continue until the
contracts for all of the Projects are executedhsy $elected Construction Manager(s) and the
City. By submitting its Proposal, the Proposereagrthat any efforts by the City or its legal
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counsel to negotiate more favorable costs, termspnditions shall not constitute a rejection of
the Proposal and that the Proposal will remainrm fffer at least one hundred twenty (120)
days from the date of the Proposal Deadline.

V. AWARDING THE CONTRACT

The award of each Project included in the Propsisall be severable from any other Project(s)
included in the Proposal. Therefore, even if thepBser submits a Proposal to perform Services
for two or all three of the Projects, the Propasgees that the City may award a contract to the
Proposer to perform Services only as to any ongvorProjects in accordance with the not-to-

exceed limit for the applicable Project(s), if tGéy deems doing so is most advantageous for
the City.

The City will notify the Proposers that the Citylex#s to present to the Council for the City of
Reading for approval to award the contract for $eevices associated each Projects (each, a
“Selected Proposer”). The Selected Proposer sxaltute a contract, in a form substantially
similar to the Proposed Contract, with mutually esgl upon modifications, within seven (7)
calendar days of the City’'s request. If awardirigtlee Proposed Contract to the Selected
Proposer is approved by the Council for the Cityrehding, the City will present the Proposed
Contract to the City’s administration for its cashsiation. The City shall not be bound to award
the Proposed Contract to the Selected Proposessualad until the complete contract has been
approved by the Council for the City of Reading amacuted by the City’'s Mayor (or his
designee) and the City’s solicitor.

If the Selected Proposer does not execute the amintnemorializing the parties’ agreement
within seven (7) days of the City’s request, they@nay, in its sole discretion, select another
Proposer to award the Proposed Contract or withdnaWRFP altogether.

As the submission of a Proposal shall be a firmerolffy the Selected Proposer, in the event the
Selected Proposer is unable or unwilling to exetimecontract memorializing such firm offer
within seven (7) days of the City’s request, théyGhall be entitled to recover all damages
resulting therefrom, including, without limitatiothe difference between the not-to-exceed fee
identified in the Selected Proposer’s Cost Propasdlthe Selected Construction Manager’s not-
to-exceed fee.

The final, negotiated contract, when executed bthhkbe City and Selected Construction
Manager, shall be deemed to be the entire, intedragreement between the parties
notwithstanding any exceptions, objections, linmtas or qualifications to the Proposed Contract
set forth in the Proposal. Neither this RFP nerRinoposal will be attached to or incorporated in
the contract. The Selected Construction Managall slot base any claim, including without

limitation, a request for additional compensatiapon any representation in this RFP, its
Proposal, or any prior representation or promistheiCity.
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VI. RESERVATION OF RIGHTS

All Proposals, and any subsequent submissionsresjiao supplement the Proposal, shall be
prepared by the Proposer at the Proposer’s soteacdsexpense. If, for any reason whatsoever,
the City rejects a Proposer’s Proposal, the Propagees that it will not seek to recover profits

on services not performed, to recover the costgrfeparing the Proposal, or assert a claim for
unjust enrichment.

The City reserves and may, at its sole discregaarcise the following rights with respect to this
RFP and all Proposals submitted pursuant to thR:RF

A. To reject all Proposals and re-issue the RFP attiamg prior to execution of a
final contract; to require, in any RFP for simifmoducts and/or services that may
be issued subsequent to this RFP, terms and comslithat are substantially
different from the terms and conditions set forththis RFP; or to cancel this RFP
with or without issuing another RFP.

B. To reject any Proposal if, in the City's sole deteyn, the Proposal is incomplete,
the Proposal is not responsive to the requiremeintisis RFP, the Proposer does
not designate a sufficiently qualified Constructidl@anagement Team, or it is
otherwise in the best interest of the City to rejee Proposal.

C. To supplement, amend, substitute, or otherwise tndlis RFP at any time prior
to the execution of a final contract.

D. To accept or reject any or all of the items in 8ngposal and award a contract for
the whole or only a part of any Proposal if theyGitetermines, in its sole
discretion, that it is in the City’s best interéstdo so.

E. To reject the Proposal of any Proposer that, inQltg's sole judgment, has been
delinquent or unfaithful in the performance of acgntract with the City, is
financially or technically incapable, or is othes@inot responsible.

F. To waive any informality, defect, non-responsivesyed/or deviation from this
RFP that is not, in the City’s sole judgment, maidp the Proposal.

G. To permit or reject, at the City’s sole discretioamnendments (including
information inadvertently omitted), modificatiorslterations, and/or corrections
to Proposals by one or more of the Proposers faligwroposal submission.

H. To request that any Proposer modify its Proposaluding, but not limited to,
modifying the pricing or providing additional infmation.

To request additional or clarifying information fnoany Proposer at any time,
including information inadvertently omitted by aoposer.
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J. To require that the Proposer appear for interviend/or presentations of its
Proposals at City offices.

K. To inspect projects similar in type and scope &wlork sought in this RFP.

L. To conduct such investigations as the City considppropriate with respect to
the qualifications of any Proposer and with respethe information contained in
any Proposal.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA )
and COMMONWEALTH OF )
PENNSYLVANIA )
).
Plaintiffs, ). :
) Civil Action No.
v. )
)
CITY OF READING, )
PENNSYLVANIA )
)
Defendant. )
)
CONSENT DECREE
WHEREAS, Plaintiff, the United States of America ("United States"), by the authority of
the Attorney General of the United States and through its undersigned counsel, acting at the
request and on behalf of the Administrator of the United States Environmental Protection

Agency ("EPA"), has filed a complaint in thisiaction seeking injunctive relief and civil penalties
pursuant to Section 309 of the Clean Water A%;t, 33 U.S.C. § 1319, naming as defendant the City
of Reading, Pennsylvania (hereinafter referreci to as “City of Reading” or “Defendant™),
WHEREAS, Plaintiff, the Commonwe:ialth of Pennsylvania Department of Environmental
Protection (“Commonwealth” or “PADEP”) ﬁas filed a motion for intervention and complaint as
af"co-Plaintiff in the above captioned case pursuant to Rule 24 of the Federal Rules of Civil
Procedure, and seeks injunctive relief and civil penalties for Defendant’s alleged violations of the
federal Clean Water Act, 33 U.S.C. §§ 1251-1387 and the Pennsylvania Clean Streams Law, Act
of June 22, 1937, P.S. 1987 as amended, 35 P.S. §§ 691-1001 (“the Clean Streams Law”);
WHEREAS, the Defendant operates aisanitary sewer collection system and wastewater
treatment plant that serves the citizens of the City of Reading and surrounding municipalities;

WHEREAS, pursuant to Section 402 of the Act, 33 U.S.C. § 1342, EPA has authorized
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B the Commonwealth to administer the National Pollutant Discharge Elimination System
(“NPDES”) in Pennsylvania;

WHEREAS, the Commonwealth has issued an NPDES permit to the City of Reading
authorizing the discharge of certain pollutants from the Defendant’s wastewater treatment plant;

WHEREAS, the United States alleges that Defendant has violated and continues to
violate Sections 301, 307 and 402 of the Clean Water Act, 33 U.S.C. §§ 1311, 1317 and 1342 by
discharging pollutants exceeding various effluent limitations and conditions set forth in
Defcndant’s NPDES permit as well as violating the requirements of the federally approved
pretreatment program; |

WHEREAS, the Commonwealth alleges that Defendant has violated and continues to
| violate Sections 201 and 202 of the Clean Streams Law, 35 P.S. §§ 691.201 and 691.202 by
discharging pollutants exceeding various effluent limitations and conditions set forth in
Defendant’s NPDES permit;

WHEREAS, Defendant neither admits nor denies the allegations set forth in the
" complaints;

WHEREAS, the Parties have negotiated in good faith and without an admission of
liability have reached a settlement of the issues raised in the complaints;

WHEREAS, the Parties agree, and the Court finds, that settlement of the claims alleged
in the complaints without further litigation or trial of any issues is fair, reasonable and in the
' pilblic interest and that the entry of this Consent Decree is the most appropriate way of resolving
the claims alleged in the complaints.

NOW THEREFORE, it is hereby ORDERED, ADJUDGED and DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action and over the

Parties to this action pursuant to Section 309(b) of the Clean Water Act, 33 U.S.C. § 1319(b),

2
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and 28 U.S.C. § 1331. The complaints state claims upon which relief may be granted against the
Defendant for injunctive relief and civil penalties under Section 309 of the Clean Water Act, 33
U.S.C. § 1319, and Sections 601 and 605 of the Clean Streams Law, 35 P.S. §§ 691.601 &
691.605.. Venue is proper in this District pursuant to Section 309(b) of the Clean Water Act, 33
| U.S.C. § 1319(b), and 28 U.S.C. §§ 1391(b) and 1395(a). Defendant waives any and all
objections or defenses that it might have to the Court's jurisdiction to enter and enforce this

. Consent Decree or to venue in this District.

I1. BINDING EFFECT

2. The provisions of this Consent Decree shall apply to and be binding on the United
States and the Commonwealth of Pennsylvania and on the City of Reading and its agents,
successors, and assigns.

3. Within thirty (30 ) days from the Date of Entry of this Consent Decree and until
its termination, Defendant shall give written notice of and provide a copy of this Consent Decree
to any person or entity to whom Defendant may transfer ownership or operation of any portion of
its Wastewafer treatment facility (“Facility”) and/or its wastewater collection system (“Collection
System”) in accordance with the Transfer of Permits provision of the Permit, currently set forth
in Part B.IILB of the current Permit. In addition to any provisions for notification of transfer
" under the Permit, the Defendant shall notify EPA, PADEP and the United States Department of
Justice in writing of any successor in interest at least twenty-one (21) days prior to any such
transfer. No transfer of ownership or operation of the Facility and/or Collection System shall
relieve Defendant of its obligations to ensure that the terms of this Consent Decree are
implemented.

| 4. Defendant shall be solely responsible for ensuring that performance of the work
contemplated under this Consent Decree is undertaken in accordance with the deadlines and

requirements contained in this Consent Decree, and any exhibits hereto. Any action taken by any

-3-
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_ contractor or consultant retained to implement Defendant’s duties under this Consent Decree
shall be considered an action of Defendant for purposes of determining compliance with this
» Consent Decree. In an action to enforce this Consent Decreé, Defendant shall not assert as a
defénse against the United States, EPA or PADEP any act or failure to act by any of its officers,
mayor, council members, managers, employees, agents, contractors, successors and assigns;
however, this Consent Decree shall not limit Defendant’s right to take all appropriate action
against any person or entity that causeé or contributes to Defendant’s failure to perform.
.
III. PURPOSE

5. The express purpose of the Parties entering into this Consent Decree is for
Defendant to take all measures necessary to comply with the Clean Water Act and the regulations
promulgated thereunder, and the water pollution control laws of the Commonwealth of
Pennsylvania and the r¢gu1ations promulgated under such laws, to ensure compliance with
Defendant’s NPDES permit limitations and requirements, to ensure proper operation and
maintenance of the sewage treatmént plant and the collection system, and effective

implementation of the pretreatment program.

"1V. DEFINITIONS

6. Unless otherwise defined herein, the terms used in this Consent Decree will have
the meaning given to those terms in the Clean Water Act, 33 U.S.C. §§ 1251 et seq., and the
regulations promulgated thereunder or, if not defined in the Clean Water Act or its regulations,
then as defined in Clean Streams Law, 35 P.S. §§ 691.1-691.1001 and the regulations
pfomulgated thereunder. Any other words shall be given their ordinary meaning.

The following terms used in this Consent Decree, its appendices, and studies and plans
submitted by Defendant and approved by EPA and PADEP are defined as follows:

(2) “Collection System Components” shall mean those components of the Sanitary Sewer

-4-
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Collection System described below specifically including al} force mains, gravity lines, pump
_ stations and their respective related appurtenances owned, operated or maintained by the City of
Reading.
(b) “Construction Completion” of a construction project under Paragraph 23 or the
| éccomplishment of a rehabilitation project under Paragraph 28 shall mean the point in time the
new, modified, or rehabilitated facilities are functioning.

(c) “Date of Entry” or “Entry Date” shall mean the date on which the Consent Decree is
approved and entered by the United States District Court for the Eastern District of Pennsylvania.
(d) “Date of Lodging” shall mean the date on which the Consent Decree is lodged

with the United States District Court for the Eastern District of Pennsylvania.

(e) "Day" or "days" shall mean a calendar day or calendar days. When the day a report or
other deliverable is due under this Consent Decree falls on a Saturday, Sunday or any Federal,
Commonwealth of Pennsylvania or City of Reading legal holiday, Defendant shall have until the
next calendar day that is not one of the aforementioned days for submittal of such report or other
deliverable. .

(f) “Force main” shall mean any pipe that receives and conveys wastewater from the

‘ discharge side of a pump. A force main is intended to convey wastewater under pressure.

(g) “Gravity sewer line” shall mean a pipe that receives, contains and conveys wastewater
not normally under pressure, but is intended to flow unassisted under the influence of gravity.
Gravity sewers are not intended to flow completely filled under normal operating conditions.

(h) “Parties” shall mean the United States of America, the Commonwealth of
Pehnsyivania and Defendant. -

(1) “Permit” shall mean the currently effective City of Reading NPDES permit No. PA
0026549 authorizing discharge of certain pollutants and setting forth requirements regarding the
operation and maintenance of the Facility and Collection System as well as effective

implementation of the Pretreatment Program. As of the date of Entry of this Decree, the current

5.
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- Permit was issued April 10, 2001. This definition includes any subsequent modification or
reissuance of the Permit in accordance with 40 C.F.R. Part 123.

() “Plant” or “Facility” shall mean the publicly owned treatment works (POTW) located
at Route 10, Morgantown Road in Reading, PA owned and operated by the City of Reading.
This Facility provides wastewater treatment service for the City of Reading and portions of the
o fdllbwing municipalities: Alsace Township, Bern Township, Cumru Township, Kenhorst -

Borough, Laureldale Borough, Mohnton Borough, Mt. Penn Borough, Muhlenberg Township,
Robeson Township, Shillington Borough, Spring Township, and Wyomissing Borough. This
definition may be modified in accordance with written agreement of the parties consistent with
Paragraph 18 of this Decree identifying additional or new locations for the Plant operations.

‘(k) “Pretreatment Program” shall mean the currently approved and effective pretreatment
program of the City of Reading developed in accordance with 40 C.F.R. Part 403.

(1) “Pump Station” shall mean facilities comprised of pumps which lift wastewater to a
higher hydraulic elevation, including all related electrical, mechanical, and structural systems

-necessary to the operation of that pump station. .

(m) “Separate Sanitary Sewer Collection System" or “Collection System” shall mean the
collection and transmission system (including all pipes, force mains, sanitary sewer lines,
overflow structures, regulators, lift stations, pump stations, manholes, and appurtenances thereto)
owned by Defendant and designed to convey only sewage, and not storm water, from residences,
commercial buildings, industrial plants and institutions for treatment at Defendant’s wastewater

| treatment plants, including portions of the system added after the Date of Entry of the Consent
Decree.

(n) “Significant Industrial User” has the meaning as set forth at 40 C.F.R. § 403.4(t) and
as used in Defendant’s current approved pretreatment program. The regulatory definition at
403.4(t) is controlling in the case of any conflict.

(0) ‘fUnited States” shall mean the United States of America, acting on behalf of EPA,

-6-
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V. REMEDIAL MEASURES
A. General Duties

7. Duty to Comply with Permit. At all times Defendant shall comply with all
terms, conditions and requirements of the currently effective NPDES permit including the
effluent limitations. Discharges of pollutants from the Facility or Collection System are
prohibited except as authorized by the currently effective NPDES permit and otherwise in
compliance with the applicable technology-based and water quality based effluent limitations set
forth in that permit in accordance with the requirements of Section 402 of the CWA.

8. Operation and Maintenance of the Facility. Defendant shall at all times
nﬁaintain in good working order and properly operate and maintain the Facility, collection
system, pump stations and laboratory (including appropriate lab controls and quality assurance
procedures).

B. Interim Measures
9. Interim Compliance - Environmental Mal;agement System.
(a) Submission. Within six months of the Entry Date, the Defendant shall submit
an Environmental Management System as further described below to the EPA and PADEP for
| review and approval in accordance with Paragraph 43 of this Decree. This submission shall
consist of (1) a computer program setting forth the Maintenance Management system described
- in subparagraph 9.b; (2) a certification of that Defendant has developed and has implemented an
interim Supervisory control and data acquisition (SCADA) system as described in subparagraph
9.c;. and (3) a Pretreatment data managemeht system as described in subparagraph 9.d. below.
(b) Maintenance management system. Defendant shall develop and submit a plan
for a maintenance management system (MMS) in the form of a computer program that will
address among other issues the inspection, evaluation, repair, and/or replacement of existing
electrical and mechanical equipment. This MMS computer program will provide for scheduling

and tracking of preventive and predictive maintenance, as well as, scheduled and unscheduled

7-
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repairs of electrical and mechanical equipment. Upon approval by EPA and PADEP in
accordance with Paragraph 43 or this Decree, Defendant shall immediately implement this
system. _ |
(c) Supervisory control and data acquisition (SCADA) system.
1. Interim SCADA System. Within six months of the Entry Date,
Defendant shall develop and implement a supervisory control and data acquisition (SCADA)
system consisting of an electronic monitoring system for the monitoring and control of the two
. largest pump stations, as well as the major pump stations throughout the treatment plant.. In
addition, this system shall provide for monitoring of the flow metering from the remote pumping
stations and the flow meters in the treatment plant. This system shall also include the solids
handling processes of thickening and dewatering, as well as, the air pollution control devices that
are currently permitted by PADEP. After the submission of the certification, and at the request
- of EPA and/or PADEP, Defendant shall demonstrate the system to EPA and/or PADEP. By that
date, Defendant shall provide written certification to EPA and PADEP of the completion of this
task in accordance with this Paragraph.
2. Upgrades to SCADA System. By no later than ei gﬁteen months after
the approval by EPA and PADEP of the Treatment Alternatives Plan in accordance with
" Paragraph 18.b. Defendant shall update the Defendant’s SCADA system to include aﬁy and all
major necessary components of the existing system that are proposed to stay in their current
configuration and use. By that date, Defendant shall submit a written summary of the updates for
review and approval by EPA and PADEP .in accordance with Paragraph 43 of this Decree. Upon
approval by EPA and PADEP, Defendant shall immediately implement this system. As part of
the capital improvements contemplated herein, during construction for new or modified
treatment units considered to be major or key processes in the plant, the Defendant shall
sequentially incorporate each unit into the Defendant’s existing SCADA system for monitoring

and contro! of the unit’s operation.

-8-
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(d) Pretreatment data management system. Defendant shall submit a
computerized data management system addressing the approved pretreatment program. This
system shall be developed in order to achieve and maintain full and complete compliance with
the pretreatment requirements set forth in the CWA , the implementing regulations promulgated
pursuant thereto; Defendant’s approved pretreatment program including, but not limited to, the
terms and conditions of Defendant’s NPDES permit. By no later than three months from the date
~ of approval by EPA and PADEP in accordance with Paragréph 43 of this Decree, Defendant
shall implement this system.

10. Interim Plant Influent Monitoring. Within sixty (60) days from the Entry
Date, Defendant shall commence and thereafter continue to monitor flow and obtain composite
samples of the influents to the plant from the Sixth and Canal pump station and the headworks
grit chamber. Defendant shall also take representative grab samples of these influents for pH.
This data shall be used to calculate a flow-proportional raw influent for BODs, TSS, and NH,-N.
Additionally, Defendant shall continue to monitor the influent that includes the recycled flows
ﬁom internal plant processes as long as the plant continues with its current configuration.

11. Interim Trickling Filter Performance Measures. For the purpose of
- improving and monitoring the trickling filter performance at the existing plant, upon Entry of
the Decree, Defendant shall commence and thereafter continue to monitor trickling filter
performance, improve flexibility to recirculate primary trickling filter effluent, meter said
recirculated flow and make appropriate adjustments to recirculation of primary trickling filter
effluent. Reading shall have the ability to increase and meter the recirculétion rate to the
trickling filters in accordance with the normal flow procedures and the current high flow
procedures until and unless replaced by an approved Interim Wet Weather Operational Strategy
in accordance with Paragraph 17 of this Decree.

(a) Performance Improvements. Defendant has made improvements to the

trickling filter performance prior to the Entry Date, and shall continue to maintain those

9.
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improvements including: improvements to the flow distribution over the trickling filter media;
replacement and/or repair of splash plates on the trickling filer distribution arms; and institution
of a process of route inspection to ensure an equal flow distribution over the trickling filter
media.

(b) Unit Efficiency Monitoring Recirculation Rate . Prior to the Entry Date,
Defendant began monitoring trickling filter unit efficiency three times weekly via the use of a
composited grab sample and analyzing these samples for BOD;s, TSS, and NH,-N. Defendant
shall continue to perform such efficiency monitoring of the trickling filter unit until Defendant
commences daily monitoring under subsection d below.

(c) Recirculation Rate. Within sixty days of the Entry Date, Defendant shall

experiment with increasing the recirculation rates to the primary trickling filters and monitoring
the flow of the recirculation as compared to the total plant flow. Defendant shall have the ability
to perform composite sampling from each individual trickling filter unit. Defendant shall
monitor the effluent from the trickling filters for BOD;, TSS, NH;-N, alkalinity, and pH.
(d) Longer term Monitoring and Reporting. Within 60 d.ays of the Entry Date,

Defendant shall commence monitoring as described above in subsection ¢ daily for a period of at
least two months with reports submitted to EPA and PADEP by the 20* day of every month after
the first complete month. If after two or more reporting periods the monitoring results indicate
stable trickling filter performance, Defendant may submit a written request to EPA and PADEP
for a reduced monitoring frequency. Upon written approval from EPA and PADEP under this
péragraph, Defendant may reduce the monitoring frequency. However, in the event EPA and
PADEP do not disapprove and/or do not respond in writing within sixty days of the submittal of
the request, the Defendant may resume monitoring three times a week as described in subsection
b above.

12. Process Control Testing. Within ninety days of the Entry date, Defendant shall

| subfnit to EPA and PADEP a plan and schedule to perform process control testing and unit

-10-
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efficiency monitoring. Upon approval by EPA and PADEP in accordance with Paragraph 43 of
this Decree, Defendants shall implement the plan.

13. Dangerous Gas Detection. Immediately upon the Entry Date, Defendant shall
provide and utilize adequate portable explosive gas detection equipment that monitors for toxic
B or éxplosive gases, including carbon inonoxide, hydrogen sulfide, sulfur dioxide, chlorine, and
methane as required at any such location where such gas(es) are present. Within thirty (30) days
of the Entry Date, the Defendant shall identify areas within the plant with the potential for the
buildup of toxic or explosive gases, and identify the gases that potentially may collect in those
arcas. Based on that identification and within three months of the Entry Date, Defendant shall
install fixed gas detection equipment that monitors for toxic or explosive gases including carbon
monoxide, hydrogen sulfide, sulfur dioxide, chlorine, and methane appropriate for each specific
location. Additionally, in areas where atmospheric oxygen levels may be reduced to harmful or
fatal levels, Defendant shall also provide monitoring of the atmospheric oxygen level. This
equipment shall also provide a local alarm system that notiﬁes employees of danger from
dangero‘us gas levels prior to entry into. those areas, as well as inform facility operators when
such explosive or toxic gases or low oxygen levels are present.

14. Certified Plant Operators. Prior to the Lodging of the Decree, Defendant has
advertised internally and externally their intention to hire qualified, certified treatment plant
operators who shall be supervisors in charge and responsible for the operation of the facility
during their shift in order to ultimately staff the facility 24 hours per day, seven days per week,
with certified personnel. Within twelve (12) months from the Entry Date, the Defendant shall
hire a sufficient number of supervisors with appropriate qualifications to staff the Facility 24
hours per day, seven days per week. In the event the selected individual does not currently
possess the appropriate Pennsylvania State certification to operate Defendant’s waste water
treatment Plant, that individual shall be required to obtain certification within 12 months of the

date of hire.

-11-
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15.  Operations and Maintenance Plan. Within six months of the Date of Entry,
Defendant shall develop and submit to EPA and PADEP a copy of a written treatment system
operations and maintenance plan for achieving and/or maintaining compliance with all applicable
permits, laws, and regulations. This plan shall include an identification of existing key processes
and assessment of the vulnerability of each such process from man made (both internal and
external) threats and from natural threats. A process shall be considered key if its failure or
malfunction may endanger human or aquatic health. This plan shall detail a method for
monitoring each process, such as by inspection and/or SCADA monitoring to inform personnel
of a malfunction or failure within each such process. Preventive and emergency maintenance
procedures shall be detailed for all identified key processes including the spare parts inventory
required and vendor information for obtaining critical parts. As part of the identification of each
key process, Defendant shall assess the vulnerability of said processes. Defendant shall also
assess the need for provision of commonly required spare parts, and the lead time generally
needed to obtain such parts. Additionally, within six months of the Entry Date, Defendant shall
create and maintain an adequate spare parts inventory as determined for key processes and/or
have contracts in place for timely repairs by reputable contractors.

16. Staffing Plan. Immediately upon the Entry Date, Defendant shall submit a
sféfﬁng plan to Plaintiffs that wilI'provide for supervision to be continuously present at the
Treatment Facility. Said plan shall further describe the communication processes between shift
, .sdpervisors, as well as within the management structure of the facility to assure efficient and
effective management of the facilities operations and maintenance.

17.  Interim Wet Weather Operational Strateg.yi Within twelve months of the
'En‘try Date, Defendant shall devel'op and implement an interim wet weather operational strategy
thét includes both the treatment plant and the collection system. Defendant shall submit this
strategy to EPA and PADEP for review and comment. Any comments provided to Defendant on

this strategy shall be adequately addressed in the submission of the Wet Weather Operational

-12-
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Plan described in Paragraph 29 of this Decree. This strategy shall provide for maximizing the
flow to the treatment plant and through the treatment plant while minimizing the washout of
éolids throughout the treatment process. This strategy shall include process monitoring during
periods of wet weather flow. The data compiled during this operation shall be used for an annual
evaluation and modification of the wet weather strategy, if required, as well as in the preparation
of the Wet Weather Operation Plan required under Paragraph 29 of this Decree..
C. Long Term Evaluation and Construction Schedule

18.  Treatment Plant and Alternatives Submission. By no later than one year
from the Entry Date, Defendant shall develop and submit to Plaintiffs for review and approval in
accordance with Paragraph 43 of this Decfee the following two reports: “Existing Plant Process
Evaluation Report”and “Evaluation of Treatment Alternatives Report.” These two submissions
afé intended to provide an evaluation of: (1) the current treatment plant; and (2) technically
sound and economically feasible treatment alternatives to meet projected capacity based on
influent wastewater characteristics, waste load projections, current permit limits, and future
regulatory requirements. These reports may be combined with any required update to the
Defendant’s Act 537 Plan. The purpose of the Existing Plant Process Evaluation is to establish
the basis for any future design alternatives and to identify any operational modifications that may
enhance the overall plant performance without major capital expenditures. Evaluations shall
diécuss in detail the need for capital expenditures, and further provide preliminary estimates of
such capital expenditures.

(a) Existing Plant Process Evaluation Report By no later than one year from the

Entry Date, the Defendant shall submlt to EPA and the PADEP a report entitled “Existing Plant
Process Evaluation” that will assess the treatment capacity of the existing facility and identify the
enhancements required to the existing facility in order to meet current and anticipated regulatory
requirements. This evaluation shall include:

1. Characterization of the existing influent wastewater,

-13-



Case 2:04-cv-05696-JKG  Document8  Filed 11/07/2005 ’Page 17 of 58

2. Waste load projections taking into account the impacts of the industrial
pretreatment program and satellite communities and treatment capacity;

3. Process modeling of the existing liquid process treatment train; and

4. Evaluation of the existing process capabilities to meet existing and
future load and nutrient limits.

| (b) Evaluation of Treatment Alternatives Report. By no later than one year from
the Entry Date, Defendant shall also perform an evaluation of treatment alternatives including the
construction of new facilities and/or the modification of the existing facility, and submit a report
describing that evaluation and Defendant’s proposed solution. That report shall include an
- evaluation of the financial impacts of modifying the existing treatment facility rather than
constructing new facilities. The “Evaluation of Treatment Alternatives Report” shall include the
following elements:

1. Sizing Evaluation of Existing Treatmént Facilities - Defendant shall
evaluate the sizing of the existing liquid process and solids handling facilities. If Defendant
finds these adequately sized, Defendant shall then optimize the facilities as described in
subparagraph 2 below. If Defendaht does not find the units adequately sized, Defendant shall
perform further evaluation as described in sﬁb-paragraph 3 below.

| | 2. Optimize Existing Treatment Facilities

a) Liquid Process Facilities - The Defendant shall evaluate the
existing liquid process facilities, describe how to optimize current facilities and develop cost
estimates addressing the rehabilitation of existing liquid treatment process units required to meet
regulatory requirements. As part of that evaluation, Defendant shall perform a hydraulic
evaluation to determine the hydraulic limitations of the existing facility.

b) Solids Handling Facilities - The Defendant shall evaluate the
ei(isting solids handling facilities to determine the treatment efficiency and capacity of the solids

handling equipment. This report will include evaluation of capacity limitations and cost

-14-



Case 2:04-cv-05696-JKG  Document 8  Filed 11/07/2005 Page 18 of 58

estimates to increase capacity to meet future needs based on current waste load projections. This

report will also review and evaluate Defendant’s solids handling operational procedures and
include recommendations for optimizing the operations of the existing equipment.

3. Evaluation of New Treatment Facilities -The Defendant will complete a
review, including preliminary cost estimates, of alternative treatment systems that will
effectively meet the needs of the Defendant based on current loading and regulatory
requirements, future loading projections, and anticipated regulatory requirements. Defendant
shall identify in this evaluation its preference(s) among the alternatives discussed.

4. Canal Street Pump Station & Headworks Oxidizer Evaluation - The
Defendant shall also include in this report an evaluation of the need for the addition of a strong
oxidizer at the Canal Street pumping station and/or the headworks facility of the wastewater
treatment plant.

19.  Capital Improvements Plan. By no later than October 15, 2005, the Defendant
shall develop and submit a capital improvements plan, as provided below in subparagraphs (a) to
(c), to Plaintiffs for review and approval in accordance with Paragraph 43 of this Decree. This
plan shall include the capital cost and budgetary impact for implementation of the recommended
alternative submitted by Defendant and approved by Plaintiffs as described in Paragraph 18 (b)
above. The scope of the Capital Improvements Plan will be dependent upon the approved
‘conclusions of the “Evaluation of Treatment Alternatives Report”described in Paragraph 18 (b)
above. |

(2) If upgrade of the existing facility is the approved alternative, a full facility
audit of the plant infrastructure will be completed including plant inventory of structural,
electrical and mechanical components, and their life expectancy. This facility audit will be
submitted within six (6) months of the written approval of tl.1e treatment alternative.

(b) If utilization of a combination of new and existing equipment is the approved

altvernative, an audit of the equipment and facilities to be reused will be performed. This partial
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facility audif will be submitted within six (6) months of the written approval of the treatment
alternative.

() If a new facility is the approved alternative, a report will be prepared

. summarizing cost effective upgrades that may be required to improve performance of the existing

facility until start-up of the new plant. The report will be submitted within three (3) months of
the written épproval of this treatment alternative.

20. Request for Proposals. By no later than nine (9) months from the Plaintiffs’
approval of the Evaluation of Treatment Alternatives Report submitted pursuant to Paragraph 18
of this Decree, the Defendant shall seck proposals through its request for proposal (RFP) process
pursuant to the Charter and City Ordinances. Upon the completion of all required policies and
procedures set forth therein, the Defendant shall designate a design engineer to commence with
the design phase of the project.

21. Permit Applications and Design. By no later than October 15, 2006 the
Defendant shall complete and submit to PADEP the NPDES (Part I) and the Water Quality
Management (Part II) Permit applications, as necessary, to implement the approved treatment
alternative described in Paragraph'18 of this Decree above. The applications shall include
among other items all the design, architectural and engineering plans and information necessary
to secure permits, receive bids and construct the Treatment Alternative submitted by Defendant
and-approved by Plaintiffs as described in Paragraph 18.(b) above. Defendant shall also obtain
other approvals and/or permits as necessary including but not limited to: NPDES permits;
permits for Construction and/or Earthmoving permits pursuant to 25 PA Code Chapter 102; and,
if necessary, a permit for water obstruction/wetlands pursuant to 25 PA Code Chapter 105 and/or
a permit issued under Section 404 of the Clean Water Act.

22, Permitting. PADEP shall use best efforts to provide a timely review of the
submitted permit applications required for the permit issuance with the intention that both Phase

I and Phase II permits may be issued by February 28, 2007.
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23.  Construction Completion
(a) For new construction of one or more treatment plants at a different location the
Defendant shall complete construction by no later than J anué.ry 15, 2010.
(b) For upgrade anci/or expansion at the existing location, Defendant shall
complete cohstruction by no later than September 15, 2012.
24.  Start-Up & Operation. The Defendant shall complete start-up and operation of
the plant improvements within six months of construction completion.
D. Collection System
25, GIS Sewer Mapping System.

(a) Purpose of GIS System. The development and implementation of a

Geographic Information System (GIS) mapping of the sanitary and storm water sewer collection
systems shall enable Defendant to better track, respond to and investigate problems arising in the
- collection systems and affecting the operation of the Plant. The GIS will assist the Defendant in
prioritizing sanitary sewer repairs; prioritizing sanitary sewer maintenance; identifying the
sanitary sewer overflow locations; identifying locations of elevated pollutant concentrations in
the collection system; and, identifying the causes and sources of industrial site discharges
causing a problem in the collection system. This system shall enable Defendant to respond in a
more timely fashion to any wet weather problems and/or sanitary sewer system overflow events,
and to facilitate the investigation of the cause(s) including but not limited to the inflow and

infiltration of storm water into the sanitary collection system. Mapping of the storm water
collection system will enable Defendant to more quickly investigate and determine the cause(s)
of illegal discharges into storm water catch basins and collection lines and discharges of such
poiiutants from storm water outfalls. By having both the storm water and sanitary sewer
collection system on the same GIS information management system, Defendant will be better
able to prioritize collection system repairs based on impact to critical collection system

components and the potential to cause a water quality impact (e.g., a discharge of untreated
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sewage).

(b) GIS mapping of the Sanitary Sewer Collection System. By no later than two
years from the Entry Date, the Defendant shall develoi) and implement a functional Geographic
Information System (GIS) to map the sanitary sewer collection system. By that date, Defendant
shall provide written certification of the completion of this task in accordance with this
Paragraph to EPA and PADEP. The GIS shall be able to di;play all collection system
~ components, link attribute data and schematic diagrams for collection system components,
indicate areas within the collection system that have been inspected and rehabilitated, and display
lo_catidns fdr flow meters, points of connection and industrial users. While Defendant has
discretion on how to complete this taék within the specified time frame, this GIS system shall
map the complete sanitary sewer collection system. Defendant shall identify all force mains,

- noting their location and flow from the City-owned pump stations until those mains enter a
gravity portion of the system. For the mapping of the sanitary sewer collection system,
Defendant shall use Global Positioning System (GPS) units to verify field locations of
appurtenances of the sanitary sewer collection system including but not limited to manholes,
pump stations, and air release valves. Defendant shall use the combination of the GIS system

“with field verification by GPS units to develop an inventory of the sanitary collection system
components. From the date of completion of the GIS mapping of the Réading sanitary
collections system, Defendant shall update this inventory on an annual calendar basis to include
information regarding new installations, repairs, inspection sites, and rehabiﬁtation sites.
Defendant shall also include a separate database or data layer in or linked to the GIS system to

" track and monitor complaints regarding overflows, ongoing and repeated problem areas in the

sanitary sewer collection system including but not limited to areas with grease blockages and

root intrusions in the system.

(c) GIS mapping of the Storm Water Collection System. By no later than three
years from the Entry Date, the Defendant shall complete GIS mapping of Defendant’s storm
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water collection system using and further expanding the GIS system developed under
Sﬁbparagraph 25 (b) of this Decree. By that date, Defendant shall provide written certification of
the completion of this task in accordance with this Paragraph to EPA and PADEP. For the
mapping of the storm water sewer collection system, Defendant shall use GPS units to field
verify the locations of catch basins, junction boxes and outfalls. By no later than three years
from the Entry Date, Defendant shall use the combination of the GIS system with field
vériﬁcation by GPS units to develop én inventory of the storm water collection system
components. From the date of completion of the GIS mapping of the Reading storm sewer
_collections Defendant shall update this inventory on an annual calendar basis to include
information regarding new installations, repairs, inspection sites, and rehabilitation sites.
| Defendant shall also include a separate database or data layér in or linked to the GIS system to
track and monitor complaints regarding overflows, ongoing and repeated problem areas in the
storm water collection system including but not limited to root intrusions and or other blockages
in the systerh.
26.  Sanitary Sewer System Evaluation Progrgm. By no later than January 15,
- 2008 and based on the tasks as further described below in this Paragraph, Defendant shall
develop a program of continuing infiltration/inflow (I/I) analysis and sewer system evaluation of
its collection system to identify the priority areas of the sanitary sewer system that require repair,
replacement and/or other remediation. By that date and as part of the submission required under
Paragraph 27 of this Decree, Defendant shall submit a report to EPA and PADEP describing the

. ongoing program including the identification of priority areas.

(a) /L Analysis by Subsystem. Defendant shall perform the I analysis in
accordance with the requirements in the Handbook: Sewer System Infrastructure Analysis and
Rehabilitation, EPA/625/6-91/030, October 1991 (unless that EPA Handbook is replaced or
superceded by other Agency guidance or regulations, in which case the replacement or

superceding guidance or regulations shall govern.) This analysis shall include the use of the
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document’s excessive/non-excessive I/l determination criteria and/or other relevant industry and

engineering practice to determine whether further field investigations to locate specific sources
of I within a subsystem are required. This Analysis shall identify among other things, which
subsystems require a sewer system evaluation survey as described in Paragraph 26.b. below,
1. Commencing no later than twelve (12) months from the Entry Date,
and as a part of the I/I analysis, the Defendant shall conduct rainfall and
flow monitoring to determine baseline I/I rates in each subsystem in
accordance with the EPA Handbook.
2. Commencing no later than twenty-four (24) months from the Entry
date, and using the rainfall and flow monitoring results from subparagraph.
26 (a)1 above, the Defendant shall conduct hydraulic modeling of all
sewers 18 diameter and larger and identify areas of limited sewer
capacity.
(b) Sewer System Evaluation Survey. Commencing no later than thirty (30)

- months from the Entry Date, Defendant shall conduct a Sewer System Evaluation Survey
(“SSES”) in accordance with Handbook: Sewer System Infrastructure Analysis and
Rehabilitatién, EPA/625/6-91/030, October 1991 (unless that EPA Handbook is replaced or
shpérceded by other Agency guidance or regulations, in which case the replacement or
superceding guidance or regulations shall govern.) This SSES shall address, among other items,
‘those subsystems identified in Paragraph 26 (a) of this Decree. Where appropriate, the
Defendant shall use additional means to identify sources of I/ including flow isolation, testing,
manhole insbections, and closed circuit television inspections as necessary in accordance with
sound industry or engineering practice. The fesults of the SSES shall identify priority areas of the
sanitary sewer system that require repair, replacement, upgrade and/or other remediation.

27. Rehabilitation Plan. By no later than January 15, 2008 and consistent with the

report required for submission by Defendant in Paragraph 26 of this Decree, the Defendant shall
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develop and submit to Plaintiffs a “Rehabilitation Plan” to adequately address those specific
priority areas of the sanitary sewer system that require repair, replacement, upgrade and/or other
remediation. Defendant shall submit the “Rehabilitation Plan” to EPA and the PADEP for
review and approval in accordance with Paragraph 43 of this Decree. Upon approval, this Plan
- shall serve as the basis for Defendant’s implementation of the sanitary sewer system collection
system rehabilitation required by Paragraph 28 of this Decree.

28. Rehabilitation of Priority Areas of Collection System. By no later than
January 15, 2012 and in accordance with the approved “Rehabilitation Plan”described in
Paragraph 27 of this Decree, the Defendant shall complete the recommendations set forth in that
* Plan for repair, replacement, upgrade and/or other remediation of the priority areas.

29. Wet Weather Operation Plan. By no later than eighteen (18) months from the
Entry Date, the Defendant shall develop and submit a “Wet Weather Operation Plan” (WWOP)
and a schedule for implementation to EPA and PADEP for review and approval in accordance

- with Paragraph 43 of this Decree. The WWOP shall set forth how to operate the treatment plant

aﬁd the collection system during wet weather events to maximize treatment and prevent sanitary
sewer overflows (SSOs) or bypasses. This Plan shall build on and update the development of
the Interim Wet Weather Operational Strategy described above at Paragraph 17 of this Decree.
The WWOP shall adequately address any comments from EPA and PADEP on that wet weather
operational strategy. The WWOP shall also provide for and include a log of any SSO events
which identify the nature of the storrh events, tﬁe locations of the SSO discharges, and the
duration and estimated volume of the SSO discharges. Upon approval from EPA & PADEP, the
Defendant shall implement the WWOP,
E. Pretreatment Program

30. Defendant shall not accept non-domestic Wélstewater from industrial users that
causes pass through or interference at the Facility énd that does not comply with local limits.

31, The Defendant shall implement its pretreatment enforcement program for all
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permitted significant industrial users (SIUs) in accordance with the current EPA approved
Enforcement Response Plan.

32. For any SIU that was in significant noncompliance (SNC) as defined in the
approved Pretreatment Program at the end of 2003 and which has not returned to compliance
prior to the end of the 3™ quarter 2004, the Defendant shall escalate penalties for each violation
by that SIU leading to repeat SNC. For any SIU that continues in repeat SNC through the end of
the 4™ quarter 2004, the Defendant shall place the SIU on an expeditious enforceable compliance
schedule, assess and collect penalties consistent with the approved Enforcement Response Plan
(ERP), and submit a copy of this schedule and action to EPA on a quarterly basis as provided in
Paragraph 39 below.

33. Defendant shall implement its currently effective ERP to address U
noncompliance. After the Defendant assesses any penalties and/or a compliance schedule, if
such SIU remains in SNC, or the SIU does not agree to a reasonable compliance schedule and/or
~ penalty consistent with the ERP, then the Defendant shall escalate its response in accordance
with the current ERP, including the issuance of an administrative order by the Defendant, the
revocation of the local permit and/or referring the SIU to EPA for additional federal enforcement.

34. The Defendant shall require that all contributing member municipalities adopt
local limits by ordinance within one (1) year of EPA acceptance of revised or new local limits. If
' any such municipality has not adopted all current local limits within one (1) year from the Date

of Entry, then the Defendant shall take further actions to compel the contributing municipality to

fofmally adopt the local limits by ordinance. These further actions may include equitable

enforcement of the intermunicipal agreement requesting injunctive relief, damages, penalties,

attorneys’ fees, and other costs that may be incurred by the Defendant in compelling compliance
| and/or any other penalties allowable under state or federal law.

35. The Defendant shall evaluate and report to EPA and PADEP within two years of

the Entry Date, those nonresidential connections as reported by contributing municipalities. The

22



- Case 2:04-cv-05696-JKG  Document8  Filed 11/07/2005 Page 26 of 58

Defendant shall investigate and reevaluate those municipalities that have not as of the Entry Date
identified any IUs, and require such municipality to certify that it has conducted an investigation
- and determined that it does not have any IUs contributing aﬁy non-domestic discharge into the
Defendant’s sanitary sewer system that would require such municipality to adopt the local limits.
Ata minimﬁm the Defendant shall require certifications to be signed by the township or borough
manager, mayor, chairman, engineer, or solicitor (or equivalent) of each such municipality to
certify its status as a residential-only township or borough.
36. For any SIU that is a frequent violator of pretreatment standards as defined in 40
C.F.R. Part 403 (including approved local limits), the Defendant shall require more frequent
monitoring in accordance with the IU permit, pretreatment regulations and Defendant’s approved
pretreatment program. If necessary, the Defendant shall amend or reissue an existing IU permit
to increase the frequency of self-monitoring for the pollutants of concern. Such sampling shall
' .'cdmmence within thirty (30) days of the Date of Entry. For any SIU that violates the local limit
for mercury, the Defendant shall require resampling and, if mercury is detected, require more
frequent monitoring of mercury for that SIU.

37. Pretreatment Computerized Management System. To improve tracking of
document submission violations, required resampling, and compliance milestones and aid in
assessment of SNC, the Defendant shall implement a computerized data management system for
the pretreatment program. This system shall be on-line and fully functional for these purposes
within three (3) months of the implementation of the approved pretreatment management system
as described in Paragraph 9 (c) of this Decree

38. By no later than six months from the Entry Date, the Defendant shall complete
its reevaluation of local limits as specified in the current NPDES permit and submit that
reevaluation to EPA for review.

39. The Defendant shall submit quarterly reports to EPA indicating which SIUs are

in SNC. This report shall also include enforcement actions taken, penalties issued, payment

223.



Case 2:04-cv-05696-JKG  Document8  Filed 11/07/2005 Page 27 of 58

status of prior penalties, proposed enforcement actions, and copies of all enforcement actions
beyond a notice of violation and assopiated penalty taken dﬁring the quarter.
F. Funding

40, Funding. Defendant acknowledges that in the calendar year 2002 as part
ofits Budgetary process pursuant to the Home Rule Charter for Reading, the City of Reading had
adopted a budget for the calendar year 2003 that included a _transfer from the sewer revenue fund
to the general fund in the sum of $6,790,505.00. Whereas Defendant, as a show of good faith
during settlement discussions of this matter in calendar year 2003, during its budget preparation
_ for the calendar year 2004, voluntarily reduced the transfer by the sum of $790,505 to
| $6,000,000 for budget year 2004. The City of Reading shall continue to reduce said transfers
from the sewer revenue fund by the sum of not less than $750,000.00 for each budget it adopts
for each year after the Entry Date of this Decree until such time as the amount transferred reaches
the sum of $3,000,000.00, which amount shall constitute the maximum amount that the City of
Reading may transfer from the sewer revenue account to the general fund. Defendant agrees that
it will adopt budgets in each calendar year that are consistent with this provision. The City of
Reading further agrees that among sources of funding for the City sewer revenue fund the City
niay use, the source of that funding shall include at a minimum: (1) the current user fees (and any
necessary surcharges) charged to and collected by the City from its users, including residential,
commercial, and industrial users and municipal users pursuant to the existing intermunicipal
agreements; and (2) any increases in rates which may go into effect during the term of this
Decree. Other than the transfers from the sewer revenue fund set forth above, the City of
Réa‘ding agrees that the sewer revenue fund including all revenues generated and paid by the
users of its sewage and collection system will be dedicated to the operation and maintenance of
that sewage treatment and collection system, and will not be diverted to fund other portions of
the City's municipal budget obligations, services or government. This provision shall not

p;ohibit the reimbursement of all appropriate amounts incurred by the general City fund for

24-



Case 2:04-cv-05696-JKG  Document 8  Filed 11/07/2005 Page 28 of 58

expenses attributable in part to the operation and maintenance of the sewer system.

VI. REPORTING REQUIREMENTS

41. Beginning with the first full calendar quarter after the Date of Entry of the
Consent Decree, Defendant shall submit to EPA and PADEP within thirty (30) days after the end
of each calendar quarter until termination of this Consent Decree a Calendar Quarterly Progress
| Report (“Calendar Quarterly Report”) covering the applicable subject(s). This Calendar
Quarterly Report shall contain, the following:

| (a) Progress reports on the implementation of the requirements of Section V

(Remedial Measures) as described in Paragraphs 7 through 40.

(b) A description of any problems anticipatéd with respect to meeting the
reduirements of Section V (Remedial Measures) of thjg Consent Decree; and

(c) Any such additional matters as Defendant believes should be brought to the
attention of EPA and PADEP.

(d) The Calendar Quarterly Report shall be certified, consistent with the
.. requirements of 40 C.F.R. 122.22(a)(3), by the person responsible for compliance or by a person
responsible for overseeing implementation of this Consent Decree, which shall state:

“I certify under penalty of law that this information was prepared under my direction or

supervision in accordance with a systém designed to assure that qualified personnel

bproperly gather and evaluate the information submitted. Based on my directions and my
inquiry of the person(s) who manage the system, or the person(s) directly responsible for
gathering the information, the information submitted is, to the best of my knowledge and

belief, true, accurate, and complete.”

VII. RIGHT OF ENTRY

42, (a) EPA and PADEP, and their authorized representatives and contractors, shall
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.each have authority at all reasonable times, upon the presentation of credentials, to enter the
préperty of Defendant to:
' 1. Monitor the progress of activities required by this Consent Decree;
2. Verify any data or information submitted to the United States and/or
Pennsylvania;
3. Obtain samples;
4. Observe performance tests;
5. Inspect and evaluate any portion of the Collection System; and
6. Review and copy any record required to be kept under the terms and
conditions of this Consent Decree.

(b) Upon request, Defendant shall provide EPA or PADEP or their authorized
representatives splits of any samples collected by Defendant or its consultants and contractors.
Upon request, EPA or PADEP shall provide Defendant splits of ahy samples collected by EPA
or PADEP.

(c) These inspection rights are in addition to, and in no way limit or otherwise
 affect, EPA’s and PADEP’s statutory authorities to conduct inspections, to require monitoring

and to obtain information from Defendant as authorized by law.

VIII. REVIEW AND APPROVAL PROCEDURES

43, (a) After receipt and review of any plan, program or other document which is

' .'re‘duired to be submitted for approval pursuant to this Consent Decree, EPA and PADEP may
(1) approve, in whole or in part, the submission; (2) approve the complete submission or portions
of the submission upon specified conditions; (3) disapprove the submission, in whole or in part,
and direct that Defendant modify the submission as described further in Paragraph 44 below; or
(4) any combination of the above.

(b) In the event of approval of the complete submission, Defendant shall proceed
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to take any actions required by the plan, program or other approved document, as approved by
EPA and PADEP and as further described below in Paragraph 46.

(¢) In the event of approval of portions of the submission or approval upon
specified conditions, Defendant shall proceed to take the actions identified in the non-deficient
portion of the plan, program, other document, or portion thereof, in accordance with any
4 appli&::able conditions specified by EPA and PADEP, subject only to Defendant’s right to invoke
the Dispute Resolution procedures set forth in Section XIII with- respect to the conditions
imposed. Implementation of any non-deficient portion of the submission shall not eliminate the
| potential of Defendant to incur stipulated penalties pursuant to Section XI.

44, Upon receipt of a notice of disapproval of all or part of a submission from EPA
and PADEP, Defendant shall, within thirty (30) days (or such greater time frame as specified by
EPA and PADEP in writing), correct the deficiencies as directed by EPA’s and PADEP’s written
comments and resubmit the plan, pro grani or other document for approval. Any stipulated
penalties applicable to the submission, as provided in Section XI, shall accrue during the 30-day
period (or any such more extended time as is provided herein), but shall not be payable unless the
reéubnﬁssion is disapproved due to a material defect as provided in Paragraph 45.

45. - In the event that a resubmitted plan, program or other document, or portion
thereof, is disapproved by EPA and PADEP, EPA and PADEP may again require the Defendant
to correct the deficiencies in accord with Paragraph 44, or EPA and PADEP may modify the
submission. Unless Defendant invokes the Dispute Resolution Procedures set forth in Section
XI1I, and the disapproval by EPA and PADEP of the Defendant’s resubmission is overturned
plirsuant to that Section, Defendant shall be deemed to have failed to submit such program, plan
or other document timely and adequately and stipulated penalties shall accrue for such violation
from the date on which the initial submission was originally due.

46. All programs, plans or other documents required to be submitted pursuant to this

Consent Decree shall become incorporated into and enforceable under this Consent Decree, upon
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EPA and PADEP approval. In the event EPA and PADEP approve a portion of any program,
plan or other document pursuant to this Section, then the approved portion shall become

incorporated into and enforceable under this Consent Decree.

IX. CIVIL PENALTY
47.  Defendant shall pay a total civil penalty in the amount of $239,000 to the United

States and the Commonwealth of Pennsylvania for violations as alleged by the United States and
the Commonwealth of Pennsylvania in the Complaint. Defendant shall pay $59,750 (or twenty-
five percent of the civil penalty) to the United States within thirty (30) days of the Date of Entry

' o:f this Consent Decree and an additional $59,750 (or 25%) within 365 days of the Entry Date in
accordance with the procedures described in Paragraph 49, below. Defendant shall pay $59,750
(25% of the civil penalty) to the Commonwealth of Pennsylvania Clean Water Fund within
thirty (30) days of the Date of Entry and an additional $59,750 (or 25%) within 365 days of the
Entry Date in accordance with the procedures described in Paragraph 50, below.

- 48,  The United States and the Commonwealth of Pennsylvania shall be deemed
judgment creditors for purposes of collection of this penalty.
49, Payment of the civil penalty to the United States shall be made by Electronic

Funds Transfer ("EFT") to the U.S. Department of Justice ("DOJ") lockbox bank, referencing
USAO NO 2003V00437. Payment shall be made in accordance with instructions provided by

| tﬁe United States to Defendant following execution of this Consent Decree. Any EFT received at
the DOJ lockbox bank after 11:00 A.M. Eastern Time will be credited on the next business day.
Notice of the EFT shall simultaneously be mailed to the following:

Docket Clerk (3RC00)
U.S. EPA - Region III

1650 Arch Street
Philadelphia, PA 19103-2029
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Christopher A. Day (3RC20)

U.S. EPA - Region III

1650 Arch Street

Philadelphia, PA 19103-2029; and

Margaret L. Hutchinson

Assistant United States Attorney

Civil Division Eastern District of Pennsylvama

615 Chestnut Street, Suite 1250

Philadelphia, PA 19106-4476

Re: USAO No. 2003V00437
The transmittal letter forwarding such notice shall include the caption, civil action number and
judicial district of this action.

| 50.  Payments to the Commonwealth of Pennsylvania shall be made by tendering to
the Pennsylvania Department of Environmental Protection checks made payable to:
“Commonwealth of Pennsylvania Clean Water Fund.” and sent to Pennsylvania Department of
Environmental Protection, 909 Eimerton Ave., Harrisburg, PA 17110-8200, Atin: Lee Yohn,
Compliance Specialist.
51.  If Defendant fails to tender all or any portion of the civil penalty payment owed

to the United States within thirty (30) days of the Date of Entry of this Consent Decree interest
o'n' the unpaid amount shall accrue in accordance with the provisions of 28 U.S.C. § 1961 and be

paid from the date said payment is due until all amounts owed are paid.

X. SUPPLEMENTAL ENVIRONMENTAL PROJECTS: Angelica Stream Restoration

' 52.  Defendant shall implement Supplemental Environmental Projects (“SEP”) in
“accordance with all provisions set forth in this Consent Decree. The SEPs will consist of the
projects as further described in Subparagraphs 52 (a) through 52 (i) below to restore Angelica
Cregk from Angelica Park to the Schuylkill River, to remove excess sediment, and to create
several riparian buffers, functionai wetlands and flood plain meadows as well as provide for
maintenance. The SEP restoration projects shall be completed within two years of the Entry Date

with an additional five years for monitoring and maintenance.
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(a) Background: Prior to 2001, Angelica Creek meandered through Angelica
Park located in the City of Reading, and emptied into Angelica Lake where it was contained by a
. dam at Route 10. The Lake and Creek were used frequently by the community for recreational
purposes for fishing and boating. Both the Lake and Creek are designated as trout stocking
waters and supported a diverse aquatic community including trouf. In 2001 the Dam was
breached and the lake was emptied leaving behind a great deal of sediment and impaired aquatic
life conditions. Since that time, the stream has begun forming a natural meandering channel
- through the lake bed sediments and continues on beneath the newly built bridge at Route 10.
The stream through that is heavily degraded and down cutting the lake bed sediment layer due to
a lack of vegetation and bank stabilization. A large amount of sediment is being deposited into
the stream and contributing to high sediment loads entering the Schuylkill River. The City of
Reading has decided not to rebuild the dam.

: (b) Goals of SEPs: The goals of these SEPs are to restore the recreational and
aquatic life uses of Angelica Creek from Angelica Park to the Schuylkill River by removing
excess lake bed sediment, restoring the Creek, creating two wetlands and a flowering meadow
flood plain. These SEPs are intended to restore the recreational and aquatic life uses of
Angelica Creek, they will also substantially reduce the sediment load to the Schuylkill River.
These SEPs are consistent with and will further achieving the goals of the Clean Water Act. In
addition to the SEPs described below, the City of Reading is also planning to make a number of
enhancements to the park including a pedestrian bridge, park benches, and signage to provide
information about the Creek, the SEPs and the surrounding ecosystems.

(c) Removal of excess sediment and soil stabilization SEP: Within fifteen (15)
months of the Entry Date, the Defendant shall remove excess sediments from the Areas marked
on the Map attached to this Decree as Exhibit A and stabilize existing soils as necessary to
domplete the other projects described below. As part of the SEP final plan submission described

in Subsection 52 (i) below, Defendant shall identify among other items information on the depth
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of sediment and area for this project sufficient to calculate the cubic yards of sediment to be
removed from the Area. Defendant estimates expenditure for this SEP at $300,000.
| (d) Angelica Creek Restoration SEP: Within two years of the Entry Date,
Defendant shall complete approximately 1600 linear feet (LF) of stream restoration from the
pedestrian bﬁdge in Angelica Park to the Route 10 bridge underpass as indicated on the Exhibit
A to the Decree. Defendant shall also restore an additional 400 LF of degraded stream
" restoration below the Route 10 Bridge to the Schuylkill River. The Stream banks will be graded,
stabilized with rock protection and multiple bio-engineering techniques such as erosion control
matting and appropriate stream bank plantings. In order to control the flow of stream, multiple
structures including constructed riffles, rock deflectors and root wads will be placed along the
length of the stream. These structures will contribute to the stabilization of the stream channel
reducing the possibility of sediment erosion as well as increase aquatic habitat. As part of the
SEP final plan submission described in Subsection 52 (i) below, Defendant shall identify among
oother items the specific plant species to be used, the density of plantings and where the plants
will be used. Defendant shall not spend less than $93,000 for this SEP.
(e) Angelica Creek Riparian Buffer SEP: Within two years of the Entry Date,
Defendant shall complete a minimum one hundred foot (100”) riparian buffer strip for Angelica
Creek (with at least fifty feet of riparian buffer on each side of the Creek) from the pedestrian
bridge in Angelica Park to the Route 10 underpass This SEP will filter runoff, slowing flow of
storm water, reducing erosion and will provide shade coverage for the stream channel. As part
“of the SEP final plan submission described in Subsection 52 (i) below, Defendant shall identify
~ among other items the specific plant species to be used, the density of plantings and where the
plants will be used. Defendant shall not spend less than $54,000 on this SEP.
(f) Wetland Creation SEP: Within two years from the Entry Date, Defendant
shall complete construction and planting for two wetlands adjacent to Angelica Creek in the

approximate locations as indicated on Exhibit A to this Decree. Each wetland shall be
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~approximately 1 acre in size. These two wetlands will provide relief for the stream during storm
évcnts, reduce erosion and contribute to treatment of water quality. To enhance the contribution
of this SEP to aquatic and wildlife uses, each wetland will provide several types of wetland
habitat and will include. wildlife structures such as brush piles and deadfall snags. As part of the
SEP final plan submission described in Subsection 52 (i) below, Defendant shall identify among
other items details of the elevations and area of the proposed wetland, the specific plant species
to be used, the dens_ity of plantings and where the plants will be used. Defendant shall not spend
less than $69,000 on this SEP.
(g) Flood plain Meadow SEP: Within two years of the Entry Date, Defendant
shall create approximately three (3) acres of flood plain meadow in the general areas adjacent to
the wetlands and Angelica Creek as indicated on Exhibit A to the this Decree. Design and
construction of these meadows shall be incorporated into the design and creation of the wetlands
described above in Subparagraph (f). These meadows will contribute to relief for the stream
during storm events, reduce erosion as well as increase the diversity of wildlife habitat and
contribute to park aesthetics. As part of the SEP final plan submission described in Subsection
52 (i) below, Defendant shall identify among other items the specific plant species to be used, the
density of plantings and where the plants will be used. Defendant shall not spend less than
$10,000 on this SEP.
(h) Annual Maintenance and Access to SEPs: Defendant sﬁall provide
adequate maintenance including replacement of necessary plantings for the SEPs discussed
_ above in Subparagraphs 52 (d) through 52 (g) for no less than five years after EPA approves the
completion of each SEP. In order to provide adequate maintenance for the SEPs described
above, reduce the threat of invasive species and to facilitate public access to the Angelica Creek,
Defendant shall also construct a crushed stone walking trail and adequate landscaping to reduce
erosion from that trail and public access. Defendant is encouraged to connect this trail with

éXisting Park trails. Defendant shall spend not less than $32,000 in construction costs for the
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' A'trail-and associated landscaping. - As part of the SEP final plan submission described in
Subsection 52 (i) below, Defendant shall identify among other items the specific plant species to
be used, the density of plantings and where the plants will be used, and how the associated
landscaping and maintenance will prevent the introduction and spread of invasive species.
Defendant shall spend no less than $5,000 per year for each year of maintenance of the SEPs
‘ icientiﬁed above in Subparagraphs 52 (d) through 52 (g).

(i) Design Costs and Final Plan

Defendant shall provide adequate design and obtain necessary permits and
approval for each of the SEPs described above. Defendant estimates that design costs will be no
1¢ss than $150,000. Within seven (7) months of the Entry Date, Defendant shall submit a final
p'lan'-to EPA and PADERP for review. This final plan shall include the details of design and
completion for each SEP as discussed above in Subparagraphs 52 (c) through 52 (g). Upon
approval by EPA in accordance with Paragraph 43 of this Decree, Defendant shall then proceed
to implement each SEP according to the schedule contained in each Subparagraph of this Decree.

(1) Defendant Certification: With regard to. the SEPs, Defendant certifies the
tfuth and accuracy of each of the following:

1. That all cost information provided to EPA and PADEP in
- connection with EPA’s approval of the SEP is complete and accurate and represents a fair
estimate of the costs necessary to implement the SEP;

2. That, as of the date of lodging of this Decree, Defendant is not
required to perform or develop the SEP by any federal, Commonwealth, or local law or
regulation, or as injunctive relief awarded iﬁ any other action in any forum;

3. That Defendant has not received, and is not negotiating to receive,
credit for the SEP in any other enforcement action; and

4, That Defendant will not receive any reimbursement for any portion

of the SEP from any other person.
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(k) SEP Completion Report

1. Within 90 days after the date set for completion of each SEP described
above in subparagraphs 52 (c) through 52 (g), Defendant shall submit a SEP Completion Report
to EPA and PADEP. If appropriate, the Report may combine information on the completion of
more than one SEP. The SEP Completion Report shall contain the following information:

a) A detailed description of the SEP as implemented;

b) A description of any problems encountered in completing the
SEP and the solutions thereto;

¢) An itemized list of all eligible SEP costs;

d) Certification that the SEP has been fully implemented pursuant
to the provisions of this Decree; and

¢) A description of the environmental and public benefits resulting
from implementation of the SEP (with a quantification of the benefits and pollutant reductions, if
feasible).

2. EPA may, in its sole discretion, require information in addition to
that describéd in the preceding Paragraph, in order to determine the adequacy of SEP completion
or eligibility of SEP costs.

3. After receiving the SEP Completion Report, EPA shall notify

D,efgndant whether or not Defendant has satisfactorily completed the SEP. If the SEP has not
been satisfactorily completed in accordance with all schedules, or if the amount expended on
performance of each SEP is less than the 90% of amount set forth above, stipulated penalties
méy be assessed in accordance with Paragraph 55 of this Consent Decree.

4. Disputes concerning the satisfactory performance of the SEP and
~ the amount of eligible SEP costs may be resolved under Section XIII of this Decree (Dispute
Resolution). No other disputes arising under this Section shall be subject to Dispute Resolution.

5. Each submission required under this Section shall be signed by an
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ofﬁc;ial with knowledge of the SEP and shall bear the certification language set forth in
Paragraph 41.d. above. |

(1) Any public statement, oral or written, in print, film, or other
" media, made by Defendant making reference to the SEP under this Decree shall include the
following language, “This project was undertaken in connection with the settlement of an
enforcement action, United States & PADEP v. Defendant City of Reading taken on behalf of the
U.S. Environmental Protection Agency under the Clean Water Act and by the Commonwealth of

Pennsylvania under the Clean Streams Law.”

XI1. STIPULATED PENALTIES

53.  Upon written demand by EPA, Defendant shall pay stipulated penalties for each
failure to comply with the terms of this Consent Decree, including the terms of any plans or
schedules developed pursuant to and incorporated into this Consent Decree. The stipulated
penalties shall be assessed as follows and paid as set forth in Paragraphs 49 through 51 and 59
through 60 of this Decree.

54. Stipulated Penalties for Remedial Measures

(a) Following written demand by EPA, Defendant shall pay stipulated penalties in
the amount set forth below for each day it fails to meet any of the project milestone dates set
forth in Section V. Remedial Meaéures, Paragraphs 9 through 21 and 24 through 39 of thié
Consent Decree. Stipulated penalties for failure to meet the construction completion milestone

set forth in Paragraph 24 is governed by Subsection B below:

Period of Non-Compliance Penalty per Milestone Date per day of Violation
1% 0 15" Day $500 |

16" to 30™ Day $1,000

31% to 60" Day $2,000

After 60 Days $4,000
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(b) Following written demand by EPA, Defendant shall pay stipulated penalties in

the amount set forth below for each day it fails to meet the construction completion milestone set

forth in Paragraph 23 above.
Period of Non-Compliance Penalty per Milestone Date per day of Violation
1 to 30" Day $1000
31 to 60" Day $3,000
After 60 Days $6,000

(c) Following written demand by EPA, Defendant shall pay stipulated penalties in
the amount set forth below for each day it fails to submit deliverables (including proposed plans,
programs or evaluation reports) required under Section V. Remedial Measures, Paragraphs 9
through 21 and 24 through 39 of this Consent Decree, or to timely correct deficiencies in
deliverables identified by EPA and/or PADEP, in accordance with the schedules set forth in this

Consent Decree or approved by EPA and PADEP and incorporated into this Consent Decree:

Period of Non-Compliance - Penalty per Milestone Date per day of Violation
1*to 15" Day $500

16" to 30" Day $1,000

31% to 60™ Day | $2,000

After 60 Days $4,000

(d) Following written demand by EPA, Defendant shall pay stipulated penalties in
the amount set forth below for each day it fails to implement any proposed plans or programs
developéd pursuant to Section V. Remedial Measures, Paragraphs 9 through 21 and 24 through
39 of this Consent Decree, or to complete any other actions,v other than submission of
deliverables, required under those paragraphs of this Cdnsent Decree, in accordance with the
schedules set forth in this Consent Decree or approved by EPA and PADEP and incorporated

into this Consent Decree;

-36-



Case 2:04-cv-05696-JKG  Document8  Filed 11/07/2005 Page 40 of 58

Period of Non-Compliance Penalty per Element per Day of Violation
1"to 15 $500 |
16" to 30" Day $1,000
31% to 60* Day $2,000
| After 60 Days $4,000

(e) Compliance Reporting. Following written demand by EPA Defendant shall
pay stipulated penalties in the amount set forth below for each day it fails to submit any progress
report or information required to be included within a progress report required to be submitted

pursuant to this Consent Decree.

Period of Non-Compliance Penalty per Element per Day of Violation
I*to 15 $500

16™ to 30" Day $1,000

31% to 60" Day $2,000

After 60 Days $3,000

55. Stipulated Penalties for Supplemental Environmental Project
If Defendant fails to comply with the requirements of Section X, Paragraph 52

and following written demand by EPA, Defendant shall pay stipulated penalties as follows:

(a) General Provisions: If Defendant does not complete any SEP, but EPA
determines that Defendant has made a good faith effort to complete the SEP and Defendant
certifies that at least 90 percent of the minimum required amount of money was expended on the
SEP, Defendant shall not be liable for any stipulated penalty related to the SEP. If Defendant
completes a SEP to EPA’s satisfaction and certifies expenditure of at least 90 percent of the
minimum required amount of money for the SEP, Defendant shall not be liable for any further
stipulated penalty for that SEP. If Defendant completes a SEP to EPA’s satisfaction but does not
expend at least 90 percent of the minimum required amount of money for the SEP, Defendant

shall pay the difference between the amount expended and 90 percent of the minimum amount
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(b) Except as otherwise provided in Subparagraph (a) above, if Defendant does

not complete a SEP, or if EPA determines that the SEP has not been completed satisfactorily,

Defendant shall pay up to the maximum stipulated penalty as follows:

Decree SEP Stipulated Penalty
Paragraph
54.B. Removal of excess sediment and soil $ 300,000
_ stabilization SEP
54.C Angelica Creek Restoration SEP $ 95,000
54.D. Angelica Creek Riparian Buffer SEP $ 55,000
‘1 54.E Wetland Creation SEP $ 75,000
54.F Annual Maintenance SEPs $ 5,000 per year
54.F Access SEP $ 32,000
54.G SEP Design, Final Plan and $150,000
Administrative Costs
56. NPDES Effluent Limits Stipulated Penalties

(a) Following written demand by EPA, Defendant shall pay stipulated penalties as

described herein for all exceedances of the currently effective NPDES permit effluent limits:

1. Monthly Average Violations

2. Average Weekly Violations

3. DO or pH daily average

violation

$3000 per parameter for the first calendar month of

$6,000 per parameter for the 2™ and subsequent
consecutive calendar month of violation

violation

$1,000 per parameter for the first calendar week of

$2,000 per parameter for the second and any subsequent
consecutive calendar week of violation,
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(b) Following written demand by EPA, Defendant shall pay up to the stipulated
. penalties for each SSO event and/or bypass of the Treatment Plant as described herein to EPA

and PADEP for each event consistent with this Paragraph:

ess than 100 gallons $ 250
100 to 2,499 gallons 50
2,500 to 9,999 gallons $ 2,000

{10,000 to 99,999 gallons $ 3,000
[100,000 to 999,999 gallons | $ 20,000
1 million gallons or more $ 50,000

57.  Stipulated Penalties for Pretreatment Program
(a) Beginning with the first calendar quarter within three months after the date of
Entry, and following written demand by EPA Defendant shall pay up to $3,000 in stipulated
) pénalties for failure to prevent the percent of SIUs in SNC from exceeding 15% up to 25% of the
total number of SIUs for that quarter and each subsequent quarter that have not been addressed
consistent with the currently effective Enforcement Response Plan.
(b) Beginning with the first calendar quarter within three months after the date of
Entry, and following written demand by EPA Defendant shall pay up to $8,000 in stipulated
penalties for failure to prevent the percent of SIUs in SNC from exceeding 25% of the total
number of SIUs for that quarter and each subsequent quarter that have not been addressed
coﬁsistent with the currently effective Enforcement Response Plan.
(c) Following written demand by EPA, Defendant shall pay up to $3,000 in
stipulated penalties for each failure to meet other requirements of the pretreatment program
| speciﬁed by this Decree.

58.  Stipulated civil penalties shall automatically begin to accrue on the first day
Defendant fails to satisfy any obligation or requirement of this Consent Decree and shall
continue to accrue until the violation or deficiency is corrected.

59.  Following written demand by EPA, stipulatea penalties incurred by Defendant

under this Consent Decree, except those stipulated penalties incurred by Defendant under
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Paragraph 57 above, shall be paid fifty percent (50%) to the United States and ﬁﬁy percent
(50%) to the Commonwealth of Pennsylvania. Stipulated penalties under Paragraph 57 will be
paid exclusively to the United States. All stipulated penalties payable to the United States shall
be paid in accordance with the procedures set forth in Paragraph 49, and all stipulated penalties
" payable to the Commonwealth of Pennsylvania shall be paid in accordance with the procedures
set forth in Paragraph 50.

60.  Stipulated penalties incurred under this Consent Decree shall be tendered within
thirty (30) days of Defendant’s receipt of a demand for payment of such penalties by EPA unless
Defendant contests the demand in accordance with the dispute resolution provisions of this
Cﬁnsent Decree. If Defendant invokes the dispute resolution provisions in Section XIII of this
Consent Decree, it shall deposit any disputed penalty in an interest-bearing escrow account
within ten (10) days of invoking dispute resolution. The stipulated penalties that are the subject
of the dispute, as well as interest earned thereon, shall be released in a manner consistent with the
terms of the resolution of the dispute within sixty (60) days after the dispute is resolved.
~ Stipulated penalties for any continuing violation shall accrue during the resolution of any
dispute. |

61.  The stipulated civil penalties as set forth above shall be in addition to any other
rights or remedies which may be available to the United States and the Commonwealth of
Pennsylvania or their agencies by reason of Defendant’s failure to comply with the requirements
of this Consent Decree, and all applicable federal, Commonwealth or local laws, regulations, or
permits.

62.  Inthe event that a stipulated civil penalty is not paid when due, the stipulated civil
penalty .owed to the United States and or PADEP shall be payable with interest from the original
due date to the date of payment at the statutory judgment rate set forth at 28 U.S.C. § 1961(a).

63. The United States ﬁlay, in the unreviewable exercise of discretion, reduce or

waive stipulated penalties otherwise due to the United States under this Consent Decree.
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XII. FORCE MAJEURE

64. "Force Majeure" for the purposes of this Consent Decree is defined as an event
arising from causes beyond the control of Defendant or the control of any entity controlled by
Defendant, including its agents, consultants and contractors, which delays or prevents the
performance of any obligation under this Consent Decree. Unanticipated or increased costs or
expenses associated with implementation of this Consent Decree and changed financial
circumstances shall not, in any event, be considered “force majeure” events. In addition, failure
to apply for a required permit or approval or to provide in a timely manner all information
* required to obtain a permit or approval that is necessary to meet the requirements of this Consent
Decree, or failure of Defendant to approve contracts, shall not, in any event, be considered “force
majeure” events. Defendant shall adopt all reasonable measures to avoid or minimize such
delay.

65.  When Defendant knows or if Defendant should have known, by the exercise of
~ due diligence, of an event that might delay completion of any requirement of this Consent
Decree, whether or not the event is a “force majeure” event, Defendant shall notify EPA and
P'A.DEP, in writing, within twenty (20) business days after Defendant first knew, or in the
exercise of reasonable diligence under the circumstances, should have known of such event. The
notice shall provide a description of the event and an explanation of the reasons for the delay, the
| anticipéted duration of the delay, all actions taken or to be taken to prevent or mitigate the delay
or the effect of the delay, the timetable by which those measures will be implemented, whether
Defendant claims that the delay should be excused as a “force majeure” event, and its rationale
for attributing such delay to a “force majeure” event if it intends to assert such a claim.
Defendant shall include all available documentation support.ing its claim that the delay was
attributable to a "force majeure” event. Further, where a contractor or subcontractor has not
- completed a construction project on time, Defendant shall state what steps it is taking to ensure

performance by the contractor or subcontractor in question, and shall supply any documentation
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available to show the steps it has taken.

66.  Failure to provide the required written notice to EPA and PADEP shall render this
Section void and of no effect as to the event in question, and shall be a waiver of Defendant’s
right to obtain an extension of time for its obligations based on such event. Defendant shall be
deemed to héve notice of any circumstance of which its contractors, or subcontractors had or
should have had notice.

67. IfEPA and PADEP find that a delay in performance is, or was, caused by a “force
: -'m'aj eure” event, the time for performance of the specific obligation(s) under this Consent Decree

that are caused by the “force majeure” event shall be extended for a period to compensate for the
delay resulting from such event, and stipulated penaltieg shall not be due for such period. EPA
and PADEP will notify Defendant in writing of the length of the extension for performance of
the obligation(s) caused by the “force majeure” event. An extension of time for performance of

-'th'e obligation(s) caused by the “force majeure” event shall not, of itself, extend the time for
performance of any other obligation. Defendant shall make an individual showing of proof
regarding the cause of each delayed incremental step or other requirement for which an extension
is sought.

68.  Inthe event of a dispute regarding application of these provisions to a delay in
}Serfoi'rhance, the dispute resolution provisions of Section XIII (Dispute Resolution) shall apply,
and Defendant shall have the burden of proving that the delay is, or was, caused by a “force
majeure” event, and that the amount of additional time requested is necessary to compensate for
that event. Defendant shall not be liable for stipulated penalties for any period of delay which
was excused by the Court or EPA and PADEP pursuant to this “Force Majeure” Section.
However, pending resolution of a "force majeure" dispute, stipulated penalties will continue to
accrue, and shall be due and payable if the Court determines that the event in question was not a

"force majeure" event, that the Defendant did not undertake reasonable measures to limit the

effect of the event, or that the "force majeure" event occurred for a shorter period of time than
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that alleged by Defendant.

XII1. DISPUTE RESOLUTION

69.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
between Defendant and EPA/PADEP arising under or with respect to this Consent Decree.
However, the procedures set forth in this Section shall not apply to actions by the United States
and fhe Commonwealth of Pennsylvénia to enforce obligations of Defendant that have not been
disputed in accordance with this Section.

| 70.  Informal Dispute Resolution. Any dispute which arises under or with respect to

this Consent Decree shall in the first instance be the subject of informal negotiations between

. Defendant, EPA and PADEP. The period for informal negotiations shall not exceed twenty (20)
days from the time Defendaht sends EPA and PADEP a written Notice of Dispute, unless that
period is modified by written agreement of Defendant, EPA and PADEP. The Notice of Dispute
shall cle;arly describe the matter in dispute. In the event the parties cannot resolve their dispute
within the informal negotiation period, then the position advanced by EPA and PADEP shall be

" considered binding unless, within 30 days of the conclusion of the informal negotiation period,
Defendant invokes the formal dispute resolution procedures as set forth below.

71. Formal Dispute Resolution. Defendant shall invoke formal dispute resolution
pfocedures, within the time period provided in the preceding Paragraph, by filing with the Court
and serving on EPA and PADEP a motion requesting judicial resolution of the dispute. The
motion shall contain a written statement of Defendant’s position on the matter in dispute,
including any supporting factual data, analysis, opinion or documentation, and shall set forth the
relief requested and any schedule within which the dispute must be resolved for orderly
implementation of the Consent Decree. |

72.  The United States and Pennsylvania shall respond to Defendant’s motion within
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the time period provided in the Local Rules of this Court, unless the Parties stipulate otherwise.
Defendant may file a reply memor_andum, to the extent permitted by the Local Rules or the
Parties’ stipulation, as applicable.

73.  Inany dispute under this Paragraph, Defendant shall bear the burden of
demonstrating that Defendant’s position best complies with the terms and conditions of, and
furthers the objectives of, this Consent Decree, the Clean Water Act, and the Pennsylvania water

-' pollution control laws. The position of the United States and Pennsylvania is reviewable only on
the administrative record and must be upheld unless arbitrary and capricious or otherwise not in
- accordance with law.

74.  Submission of any matter to the Court for resolution shall not extend any of the
deadlines set forth in this Consent Decree unless the Parties agree to such extension in writing or
" the Court grants an order extending such deadline. Stipulated penalties with respect to the
disputed matter shall continue to accrue but payment shall be stayed pending resolution of the
dispute as provided in Paragraph XI. Notwithstanding the stay of payment, stipulated penalties
shall accrue from the first day of noncompliance with any applicable provision of this Consent
Decree. In the event that Defendant does not prevail on the disputed issue, stipulated penalties
shall be assessed and paid as provided in Section XI (Stipulated Penalties) and consistent with

the Court’s ruling.

XIV. EFFECT OF SETTLEMENT
75.  Compliance with this Consent Decree, including the payment of all civil and
' s;cipulated penalties and interest accrued thereon, and the completion of all injunctive relief, shall
resolve the United States’ and the Commonwealth of Pennsylvania’s civil claims for violations
of the Clean Water Act and the Clean Streams Law as alleged in the Complaint filed in this

matter, through the Date of Lodging of this Consent Decree.
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XV. NON-WAIVER PROVISIONS

76.  The Parties agree that Defendant is responsible for achieving and maintaining
complete compliance with all applicable federal and Commonwealth laws, regulations, and
permits, and that compliance with this Consent Decree shall be no defense to any actions
commenced pursuant to said laws, regulations, or permits, except as otherwise expressly
~ specified in the Consent Decree. '
| | 77.  The United States ind Commonwealth of Pennsylvania, do not, by their consent
to the entry of this Consent Decree, warrant or aver in any manner that Defendant's complete
compliance with this Consent Decree will result in compliance with the provisions of the Clean
Water Act, 33 U.S.C. §§ 1251 et seq. or with Pennsylvania’s water pollution control laws.

- Notwithstanding EPA’s and PADEP's review or approv_al of any plans, reports, policies, or
procedures formulated pursuant to this Consent Decree, Defendant shall remain solely
responsible for any non-compliance with the terms of this Consent Decree, the Clean Water Act
and 'regulations promulgated under that Act, and Pennsylvania’s Environment Article and
implementing regulations.

- . 78.  The Parties reserve any and all legal and equitable remedies available to enforce
the provisions of this Consent Decree.

79. | This Consent Decree shall not limit any authority of EPA and PADEP under the
Clean Water Act or any applicable statute, including the authority to seek information from
Defendant or to seek access to the property of Defendant.

80.  Performance of the terms of this Consent Decree by Defendant is not conditioned
on the receipt of any federal, Commonwealth or local funds. Application for construction grants,
Commonwealth revolving loan funds, or any other grants or loans, or delays caused by
inadequate facility planning or plans and specifications on the part of Defendant shall not be
cause for extension of any required compliance date in this Consent Decree.

81. It is the intent of the Parties hereto that the clauses hereof are severable, and
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should any clause(s) be declared by a court of competent jurisdiction to be invalid and
unenforceable, the remaining clauses shall remain in full force and effect.

82. The United States and the Commonwealth of Pennsylvania reserve all remedies
available to them for violations of the Clean Water Act and the Pennsylvania water pollution
control laws by Defendant which are not alleged in the Complaint or which occur after the Date
’of 'Lodging of this Consent Decree.

83.  This Consent Decree does not resolve criminal liability, if any, that any person
might have for violations of the Clean Water Act.

84.  Nothing in this Consent Decree shall be construed to limit the authority of the
-United States or the Commonwealth of Pennsylvania to undertake any action against any person,
including Defendant, in response to cbndiﬁons that may present an imminent and substantial

endangerment to the environment or to the public health or welfare.

XVI. NOT A PERMIT/COMPLIANCE WITH OTHER STATUTES/REGULATIONS
_ 85.  This Consent Decree is not and shall not be construed as 2 permit issued pursuant
to Section 402 of the Clean Water Act, 33 U.S.C. § 1342, nor as a modification of any existing
permit so issued, nor shall it in any way relieve Defendant of its obligations to comply with
pex'rnvit;s, if any, otherwise required for any portion of its Collection System or related sanitary
sewage treatment facilities, and with any other applicable federal or Commonwealth law or
_regulation. Defendant must comply with any new permit, or modification of existing permits, in
accordance with applicable federal and Commonwealth laws and regulations.
- 86. Nothing herein shall be construed as relieving Defendant of the duty to comply
with the Clean Water Act and the Pennsylvania water pollution control laws, the regulations

promulgated under those acts, and all applicable permits issued under those acts and regulations.
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XVII. COSTS OF SUIT

87. Each party shall bear its own costs and attorney's fees with respect to matters

resolved by this Consent Decree.

XVIII. RECORD KEEPING

88.  (a) Defendant shall maintain copies of any reports, plans, permits and documents,
submitted to EPA and PADEP pursuant to this Consent Decree, including any underlying
research and data, for a period of five (5) years from date of submission. Defendant shall require
any independent contractor operating any portion of the Defendant Collection System or
implementing any portion of this Consent Decree to also retain such materials for a period of five
(5) years from date of submission. Defendant shall submit such supporting documents to EPA
and PADEP upon request.

(b) In addition to the reports and documentation required to be provided by

Defendant under the terms of this Consent Decree, Defendant shall also provide, upon demand,

any analytical data or any other documents requested by the United States to review work done,
| or to be done, by Defendant or to determine Defendant’s compliance with the terms of this

Consent Decree.

89.  Defendant shall notify EPA and PADEP thirty (30) days prior to the disposal or
destruction of such records at the .end of this five year period and shall, upon EPA’s and
PADEP’s request, make such records available to EPA and PADEP prior to such disposal or

destruction.

XIX. FORM OF NOTICE

90. Unless otherwise specified, all reports, notices, or any other written
communications required to be submitted under this Consent Decree shall be sent to the

respective Parties at the following addresses:
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As to the United States:

Margaret L. Hutchinson

Assistant United States Attorney

Civil Division Eastern District of Pennsylvania
615 Chestnut Street, Suite 1250

Philadelphia, PA 19106-4476

Re: USAO No. 2003V00437

As to EPA:

Christopher A. Day (3RC20)

Senior Assistant Regional Counsel

United States Environmental Protection Agency
Region III «
1650 Arch Street

Philadelphia, PA 19103

Anthony Meadows (3WP31)

Water Protection Division

United States Environmental Protection Agency
Region III

1650 Arch Street .

Philadelphia, PA 19103

As to Commonwealth of _Pennsylvania:
Regional Water Mahagement Program Manager
Pennsylvania Department of Environmental Protection,

909 Elmerton Ave.
Harrisburg, PA 17110-8200

As to Defendant:
Charles M. Jones, P.E.
Director of Public Works
815 Washington Street
Reading, PA 19601-3690
Notifications to or communications with EPA, PADEP and the United States Department of

Justice ("DOJ") shall be deemed submitted on the date they are received.

XX. MODIFICATION

91.  This Consent Decree contains the entire agreement of the Parties and shall not be

modified by any prior written agreement, representation or understanding. The Consent Decree
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may be modified by written consent of all of the Parties or, if the Parties cannot agree, by written
Order of this Court. All modifications, with the exception of modifications deemed non-material
by mutual agreement of EPA, PADEP, and Defendant, shall be in writing and must be filed with

: the Court before such modification will be deemed effective.

XXI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

92.  This Consent Decree shall be lodged with the Court for a period of thirty (30)

days for public notice and comment, pursuant to the requirements of 28 C.F.R. § 50.7. The
) United States and the Commonwealth reserve the right to withdraw or withhold their consent if

the comments regarding the Consent Decree disclose facts or considerations which indicate that

this Consent Decree is inappropriate, improper, or inadequate. Defendant consents to the entry

of this Consent Decree without further notice.

93, If for any reason this Court should decline to approve this Consent Decree in the

form presented, this agreement is voidable at the sole discretion of any party and the terms of the

agreement may not be used as evidence in any litigation between the Parties.

XXII. RETENTION OF JURISDICTION
94.  This Court shall retain jurisdiction of this matter for the purposes of implementing
and enforcing the terms and cbndiiions of this Consent Decree and for the purpose of
adjudicating all disputes among the Parties that may arise under the provisions of this Consent
Decree, to the extent that this Consent Decree provides for resolution of disputes by the Court.
Such jurisdiction shall not terminate until all requirements of this Consent Decree have been

- fulfilled and all disputes arising under this Consent Decree have been resolved.
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XXIII. TERMINATION

95.  The Consent Decree shall terminate when all of the following events have

occurred:
| (a) Defendant certifies that it has completed all obligations under Section V

(Remedial Measures) of this Consent Decree, and that it has maintained compliance with all
other requirements of the Consent Decree for a period of one year following completion of its
obligations under Section V.,

(b) Defendant has paid all civil penalties, costs, damages, stipulated penalties, and
dtﬁei- sums due under this Consent Decree; and

(c) the Parties file a Joint Motion to Terminate the Consent Decree with the Court
and the Court grants the Motion.

96.  The Consent Decree shall not terminate if, following certification by Defendant of
compliance pursuant to Paragraph 95 (a) above, the United States or the Commonwealth of
Penﬁsylvania asseﬁ in writing that full compliance has not been achieved. If the United States or
the Commonwealth of Pennsylvania dispute Defendant’s full compliance, this Consent Decree
shall remain in effect pending resolution of the dispute by the Parties or the Court in accordance

with the Dispute Resolution provisions of this Consent Decree.

XXIV. SIGNATORIES/SERVICE

97.  The United States Attorney 6n behalf of the United States and the undersigned
representatives of Defendant and the Commonwealth of Pennsylvania certify that they are fully

authorized to enter into the terms and conditions of this Consent Decree and to execute and

~ . legally bind such party to this document.

98.  Defendant agrees to accept service of process by mail with respect to all matters
arising under or relating to this Consent Decree and to waive the formal service requirements set

forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local Rules of this
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Court including, but not limited to, service of a summons.

XXV. INTEGRATION/APPENDICES

99.  This Consent Decree and its Appendices constitute the final, complete, and
exclusive agreement and understanding among the Parties with respect to the settlement
embodied in the Decree and supercede all prior agreements and understandings, whether oral or
written. Other than the Appendices, which are attached to and incorporated into this Decree, no
other document, nor any representation, inducement, agreement, understanding, or promise,
coﬁstitutes any part of this Decree or the settlement it represents, nor shall it be used in

construing the terms of this Decree.

Dated and entered this day of 200 .

Judge
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FOR THE UNITED STATES OF AMERICA:

PA K L. MEEHAN
United States Attorney

U Rlson

. GIBSON
t United Stafles Attorney
ivil Divis

T L. HUTCHINSON
ss1stant nited States Attorney
U.S. Attorney's Office
615 Chestnut Street, Suite 1250
Philadelphia, PA 19106
(215) 861-8282

W. BENJAMIN FISHEROW
Deputy Chigf
Environmerntal Enforcement Section

Environment and Natural Resources Division

U.S. Department of Justice
Washington, DC 20530
(202) 514-2750
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FOR THE CITY OF READING:
/% A A / /7 // 0/0 &
THOMAS M. McMAHON, Mayor DATE
City of Reading
815 Washington Street

Reading, PA 19601

Attest:

110 6%
DA A KELLEHER, City Clerk DATE

City of Reading _

' 815 Washington Street

Reading, PA 19601

DanS o= iiloloy
DAVID A. BINDER, ESQUIRE DATE

226 North 67 Street '

Reading, PA 19601

Counsel for the City of Reading
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[~ F -0«

20905 O _¢
DATE

RACHEL S. DIAMOND

Regional Director
Pennsylvania Department of Environmental Protection

Southcentral Regional Office

- 909 Elmerton Ave.
Harrisburg, PA 17110-8200

/ /7%7

DATE

Assisant Counsel
Pennsylvania Department of Environmental Protection

Southcentral Regional Office

" 909 Elmerton Ave.
Harrisburg, PA 17110-8200
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' FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY:

&ZM&W»&% NOV OO w Lu

DONALD S. WELSH DATE
Regional Administrator

" U.S. Environmental Protection Agency
Region I1I
1650 Arch Street
Philadelphia, PA

vr/2 VA/

WILLIAM C. EARL

DATE
Regional Counsel

U.S. Environmental Protectlon A
Reglon I

PArch Street
élphia, PA 19103

/\ AD/ (Ud(,lcméer /34160?

RIS ERA. DAY 'glg"" DATE
enior Assistant Regional Counse
U.S. Environmental Protection A y
Region III
1650 Arch Street

Philadelphia, PA 19103
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

And COMMONWEALTH OF
PENNSYLVANIA

Plaintiffs,

V.

)
)
)
)
g Civil Action No. 04-05696
)
)
City of Reading, Pennsylvania. )
)
)

Defendant.

NOTICEOFMODIFICATIONOFCONSENTDECREE

Whereas: The United States of America (“United States™) acting at the request and on
behalf of the United States Environmental Protection Agency (“EPA”), the Commonwealth of
Pennsylvania (“Commonwealth”) (collectively, “Plaintiffs”), and the City of Reading
(“Reading”), constituting all of the parties (the “Parties™) to the Consent Decree in the above-
captioned matter entered by the Court on November 7, 2005 (the “Decree” or “CD”), hereby
provide notice to the Court pursuant to paragraph 91 of the Decree in this matter regarding a
modification of certain provisions of the Decree. Attached hereto as Exhibit A are the
extensions and modifications to the Decree subject to this Notice of Modification of Consent
Decree (the “Modification”). All other ongoing commitments and requirements of the Decree
remain in full force and effect.

Whereas: The United States filed a complaint against Reading on December 9, 2004,
seeking injunctive relief and civil penalties pursuant to Section 309 of the Clean Water Act
(“CWA™), 33 U.S.C. § 1319 for Reading’s alleged violations of the CWA, 33 U.S.C. § 1251 -
1387.

Whereas: The Commonwealth filed as co-plaintiff a motion for intervention and

ACTIVE 21345999v4 01/16/2014



complaint against Reading on December 16, 2004, pursuant to Rule 24 of the Federal Rules of
Civil Procedure, seeking injunctive relief and civil penalties for Reading’s alleged violations of
the federal CWA, 33 U.S.C. §§ 1251 - 1387 and the Pennsylvania Clean Streams Law, Act of
June 22, 1937, P.S. 1987 as amended, 35 P.S. §§ 691-1001 (“the Clean Streams Law”).

Whereas: On November 7, 2005, this Court entered the Decree resolving the above-
captioned enforcement action brought by the Plaintiffs against Reading.

Whereas: Reading operates a sanitary sewer collection system and wastewater treatment
plant that serves the residents of Reading and surrounding municipalities. Those municipalities
(not parties to this Decree but hereinafter “Contributing Municipalities”) contributing sewage to
the Reading sewer collection system and wastewater treatment plant are: Alsace Township, Bern
Township, Cumru Township, Kenhorst Borough, Laureldale Borough, Mohnton Borough, Mt.
Penn Borough, Muhlenberg Township, Robeson Township, Shillington Borough, Spring
Township, and Wyomissing Borough.

Whereas: The Decree contains Reading’s commitments to perform certain tasks and the
dates by which these tasks are to be accomplished, including but not limited to:

Construction completion of a substantial rehabilitation of Reading’s wastewater
treatment plant (“Plant”) by October 2012 (CD 923);

Rehabilitation of Reading’s wastewater collection system by January 2012 (CD
128);

Responsible management of the City finances and sewer revenue fund to provide
adequate financial resources for the operation, maintenance and capital
improvements for the tasks set forth in the Decree (CD 9 40).
Whereas: Reading did not meet certain terms and dates contained in the Decree.
Whereas: Reading has successfully accomplished many tasks required by the Decree
including improvements in the staffing, operation, management, and maintenance of the Plant.

Whereas: The Parties acknowledge Reading’s declining fiscal health for the past

2
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several years leading to the 2009 declaration by Pennsylvania’s Secretary of the Department of
Community and Economic Development that Reading is a “Distressed Municipality” pursuant
to Pennsylvania’s Municipalities Financial Recovery Act, 53 P. 8. §§ 11701.101 - 11701.501.

Now therefore, in consideration of the agreement amongst all parties that the Decree be
modified, it will be modified as follows:

1. Treatment Plant Alternatives Submission. Paragraph 18 of the Decree requires
that Reading submit to Plaintiffs for review and approval a technically sound and economically
feasible treatment alternative to meet projected capacity based on influent wastewater
characteristics, waste load projections, current permit limits, and future regulatory requirements.
Reading submitted Chapters 5 and 6 of its Act 537 Special Study on August 24, 2012 (“Special
Study”). The Plaintiffs have accepted the August 24, 2012 submission as satisfaction of
Reading’s obligation under Paragraph 18 of the Decree, subject to completion of all wastewater
treatment plant improvements identified therein by February 28, 2018.

2. Capital Improvements Plan. Paragraph 19 of the Decree requires the
submission of a capital improvements plan and the same has been submitted for review and
approval. On June 28, 2013, Reading submitted a capital improvements plan associated with the
wastewater treatment plant improvements identified in the Special Study. Plaintiffs have
accepted the June 28, 2013 capital improvements plan as satisfaction of Reading’s obligation
under Paragraph 19 of the Decree.

3. Contract Awards. On April 22, 2013, Reading’s City Council approved the
award of a $5.35 million contract to RK&K Engineering to design the improvements to the
wastewater treatment plant identified in the Special Study, as contemplated in paragraph 20 of

the Decree.
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4. Permit Applications and Design. The date specified in Paragraph 21 of the
Decree requiring that Reading complete and submit to the Commonwealth the NPDES (Part I)
and the Water Quality Management (Part II) Pérmit applications, as necessary, to implement the
approved treatment alternative, is hereby modified to April 30, 2013, for the Part I Permit
submission (which Reading has completed and submitted); and September 1, 2014, for the Part
IT Permit submission. As specified in Paragraph 21 of the Decree, Reading shall also obtain other
approvals and/or permits as necessary including but not limited to: NPDES permits; permits for
Construction and/or Earthmoving permits pursuant to 25 PA Code Chapter 102; and, if
necéssary, a permit for water obstruction/wetlands pursuant to 25 PA Code Chapter 105 and/or a
permit issued under Section 404 of the CWA.

S. Permitting. The Commonwealth shall use best efforts to provide a timely review
of the submitted permit applications required for the permit issuance with the intention that both
Phase I and Phase IT permits may be issued within 90 days after submission of administratively
and technically complete applications.

6. Construction Completion of the wastewater treatment plant. The date
specified in Paragraph 23.b. of the Decree requiring that Reading complete construction of the
upgrade and/or expansion of the Plant at the existing location is hereby modified to February
28,2018.

a. Construction Completion Interim Milestone - Construction
Completion of the Secondary Digesters Rehabilitation. By no later than July 31, 2015,
Reading shall complete the rehabilitation of Secondary Digester Number Four.
7. GIS Mapping of the Sanitary Sewer Collection System. The date specified in

Paragraph 25.b. of the Decree for Reading’s submission of its certification of the development
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and implementation of a functional Geographic Information System (“GIS™) mapping of
Reading’s sanitary sewer collection system as described therein is hereby modified to June 30,
2013. By electronic mail on June 28, 2013, Reading submitted such certification to the
Plaintiffs.

8. GIS Mapping of the Storm Water Collection System. The date specified in
Paragraph 25.c. of the Decree requiring Reading’s submission of its certification of the
completion of the GIS for Reading’s storm water collection system as described therein is hereby
modified to June 30, 2013. By electronic mail on June 28, 2013, Reading submitted such
certification to the Plaintiffs.

9. Sanitary Sewer System Evaluation Program. The date specified in Paragraph
26 of the Decree requiring Reading to develop a program of continuing infiltration/inflow (I/T)
analysis and sewer system evaluation of its collection system to identify the priority areas of the
sanitary sewer system that require repair, replacement and/or other remediation, and as otherwise
described therein, is hereby modified to the following schedule:

a. By no later than November 30, 2013, complete hydraulic modeling of the
sanitary sewer collection system. On November 15, 2013, Reading proposed a model of its
sanitary sewer collection system developed on historic flow monitoring data in satisfaction of its
obligation under Paragraph 26(a)(2) of the Decree.

b. By no later than March 31, 2014, complete the I /I evaluation of the
sanitary sewer collection system.

c. By no later than June 30, 2014, complete closed circuit television
inspections of the sanitary sewer collection system.

d. By no later than December 31, 2014, complete the Sanitary Sewer
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Evaluation Survey that identifies priority areas of the sanitary sewer system that require repair,
replacement, upgrade, and/or other remediation.

10.  Rehabilitation Plan. The date specified in Paragraph 27 of the Decree requiring
Reading to develop and submit to Plaintiffs for review and approval a “Rehabilitation Plan” to
adequately address those specific priority areas of the sanitary sewer system that require repair,
replacement, upgrade and/or other remediation, and as otherwise described therein, is hereby
modified to February 28, 2015. The Rehabilitation Plan shall contain an implementation
schedule. The Commonwealth and Reading may enter into a separate agreement to memorialize
the implementation schedule of the Rehabilitation Plan to provide for adequate accountability
and oversight. For purposes of this Decree, EPA’s written concurrence on that agreement
(including the schedule) shall document Reading’s completion of obligations set forth in
Paragraph 27 of this Decree, with the exceptions of those tasks identified in Paragraph 11 below.

11.  Rehabilitation of Priority Areas of Collection System. Reading has ‘identiﬁed
the highest priority areas of the collection system. Reading shall complete construction in
accordance with the following schedule:

a. By no later than June 30, 2014, complete construction of the 6th and
Canal 42 force main.
b. By no later than January 31, 2018, complete upgrades to the 6th and Canal
Pumping Station.
c. By no later than January 31, 2018, complete upgrades to the 19th Ward
Pumping Station.
12.  Requirement for Dedicated Sewer Fund. In furtherance of the purpose of the

Decree, the Parties agree that Reading shall maintain a dedicated sewer fund comprised of
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revenues as described in Paragraph 40 of the Decree from which Reading may not assess and
collect for its general revenue funds beyond three (3) million dollars per calendar year unless
Reading satisfies the requirements set forth in Paragraph 40 of the Decree.

13.  Annual Meetings. The Parties shall meet at least annually, on or about August 1
of each year, during the term of this Amendment to review Annual Progress on its
implementation.

14. Stipulated Penalties. The payment of civil penalties to the Commonwealth of
Pennsylvania contained in Section IX, paragraph 50 is hereby modified to be sent to the Attention
of David Gates, Environmental Protection Compliance Specialist in substitution for Lee Yohn,
Compliance Specialist.

15.  Notice. The Notice provisions of the Decree contained in Section XIX paragraph
90 of the decree are here by modified as follows:

As to the United States:

Margaret L. Hutchinson, Esq.

Assistant United States Attorney

Civil Division Eastern District of Pennsylvania
615 Chestnut Street, Suite 1250

As to the United States Environmental Protection Agency:

Christopher A. Day, Esq. (3RC20)
Senior Assistant Regional Counsel
United States Protection Agency
Region I

1650 Arch Street

Philadelphia, PA 19103

Chief, NPDES Enforcement branch (3WP42)
United States Environmental protection Agency
Region III

1650 Arch Street

Philadelphia, Pa. 19103
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As to the Commonwealth of Pennsylvania:

Gary Hepford, Esq.

Assistant Counsel

Pennsylvania Department of Environmental Protection
Southcentral Regional Office

909 Elmerton Ave.

Harrisburg, PA 17110-8200

Regional Water Management Program Manager
Pennsylvania Department of Environmental Protection,
909 Elmerton Ave.

Harrisburg, PA 17110-8200

As to the City of Reading:

Ralph Johnson

Director of Public Works
815 Washington Street
Reading, PA 19601

John J. Miravich, Esq.
Fox Rothschild LLP
747 Constitution Drive
Exton, PA 19341
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Jointly submitted this day of 20

FOR THE UNITED STATES OF AMERICA:

MARGARET L. HUTCHINSON

Assistant United States Attorney Chief, Civil Division
FEastern Division of Pennsylvania

Assistant United States Attorney

Civil Division Eastern District of Pennsylvania
615 Chestnut Street, Suite 1250

FOR THE COMMONWEALTH OF PENNSYLVANIA:

GARY HEPFORD

Assistant Counsel

Pennsylvania Department of Environmental Protection
Southcentral Regional Office

909 Elmerton Ave.

Harrisburg, PA 17110-8200

FOR THE CITY OF READING:

JOHN J. MIRAVICH

Special Counsel to the City of Reading
Fox Rothschild LLP

747 Constitution Drive

Exton, PA 19341
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Attachment 2: Proposed Contract

RFP-2015-1: Construction Management Services
for Wastewater Treatment Projects
City of Reading, Pennsylvania
, 2015
ACTIVE 28723224v1




Engineers Joint Documents Committee
Design and Construction Related Documents
Instructions and License Agreement

Instructions

Before you use any EJCDC document:

1. Read the License Agreement. You agree to it and are
bound by its terms when you use the EJCDC
document.

2. Make sure that you have the correct version forr you
word processing software.

How to Use:

1. While EJCDC has expended considerable effort to
make the software translations exact, it can bedaha
few document controls (e.g., bold, underline) dad n
carry over.

2. Similarly, your software may change the font
specification if the font is not available in your
system. It will choose a font that is close in
appearance. In this event, the pagination may not
match the control set.

3. If you modify the document, you must follow the
instructions in the License Agreement about
notification.

4. Also note the instruction in the License Agreement
about the EJCDC copyright.

License Agreement

You should carefully read the following terms and
conditions before using this document.
Commencement of use of this document indicates your
acceptance of these terms and conditions. If you dwmt
agree to them, you should promptly return the
materials to the vendor, and your money will be
refunded.

The Engineers Joint Contract Documents Committee
(“EJCDC”) providesEJCDC Design and Construction
Related Documentsand licenses their use worldwide.
You assume sole responsibility for the selection of
specific documents or portions thereof to achiewary
intended results, and for the installation, usel wesults
obtained from EJCDC Design and Construction
Related Documents

You acknowledge that you understand that the tEkie
contract documents &JCDC Design and Construction
Related Documentshas important legal consequences
and that consultation with an attorney is recomneend
with respect to use or modification of the text.uYo

further acknowledge that EJCDC documents are peatec
by the copyright laws of the United States.

License:
You have a limited nonexclusive license to:

1. Use EJCDC Design and Construction Related
Documents on any number of machines owned,
leased or rented by your company or organization.

2. Use EJCDC Design and Construction Related
Documentsin printed form for bona fide contract
documents.

3. Copy EJCDC Design and Construction Related
Documents into any machine readable or printed
form for backup or modification purposes in support
of your use ofEJCDC Design and Construction
Related Documents

You agree that you will:

1. Reproduce and include EJCDC'’s copyright notice on
any printed or machine-readable copy, modification,
or portion merged into another document or program.
All  proprietary rights in EJCDC Design and
Construction Related Documentsare and shall
remain the property of EJCDC.

2. Not represent that any of the contract documents yo
generate fromeEJCDC Design and Construction
Related Documentsare EJCDC documents unless
(i) the document text is used without alteratior(igr
all additions and changes to, and deletions frdra, t
text are clearly shown.

You may not use, copy, modify, or transfer EJCDC
Design and Construction Related Documents, or any
copy, modification or merged portion, in whole or n
part, except as expressly provided for in this licese.
Reproduction of EJCDC Design and Construction
Related Documents in printed or machine-readable
format for resale or educational purposes is exprety
prohibited.

If you transfer possession of any copy, modificatioor
merged portion of EJCDC Design and Construction
Related Documents to another party, your license is
automatically terminated.

Term:

The license is effective until terminated. You may
terminate it at any time by destroyinrgJCDC Design
and Construction Related Documentsaltogether with
all copies, modifications and merged portions iry an
form. It will also terminate upon conditions setrtfo
elsewhere in this Agreement or if you fail to cognplith
any term or condition of this Agreement. You agupen
such termination to destrojeJCDC Design and

EJCDC E-582 Agreement Between Owner and ConstructioManager
Copyright © 2004 National Society of Professional gineers for EJCDC. All rights reserved.
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Construction Related Documentsalong with all copies,
modifications and merged portions in any form.

Limited Warranty:

EJCDC warrants the CDs and diskettes on wkEigGDC
Design and Construction Related Documentsis
furnished to be free from defects in materials and
workmanship under normal use for a period of ninety
(90) days from the date of delivery to you as ewvadel by

a copy of your receipt.

There is no other warranty of any kind, either
expressed or implied, including, but not limited tothe
implied warranties of merchantability and fitness or a
particular purpose. Some states do not allow the
exclusion of implied warranties, so the above exdion
may not apply to you. This warranty gives you spetic
legal rights and you may also have other rights wih
vary from state to state.

EJCDC does not warrant that the functions contained

EJCDC Design and Construction Related Documents

will meet your requirements or that the operatidn o
EJCDC Design and Construction Related Documents

will be uninterrupted or error free.

Limitations of Remedies:

EJCDC's entire liability and your exclusive remezhall

be:

1. the replacement of any document not meeting
EJCDC'’s “Limited Warranty” which is returned to
EJCDC's selling agent with a copy of your receqpt,

2. if EJCDC’s selling agent is unable to deliver a
replacement CD or diskette which is free of defatts
materials and workmanship, you may terminate this
Agreement by returning EJCDC Document and your
money will be refunded.

In no event will EJCDC be liable to you for any dages,
including any lost profits, lost savings or othecidental

or consequential damages arising out of the use or
inability to use EJCDC Design and Construction
Related Documentseven if EJCDC has been advised of
the possibility of such damages, or for any claynahy
other party.

Some states do not allow the limitation or exclosad
liability for incidental or consequential damagss, the
above limitation or exclusion may not apply to you.

General:

You may not sublicense, assign, or transfer tlusnise
except as expressly provided in this Agreement. Any
attempt otherwise to sublicense, assign, or trarasfg of

the rights, duties, or obligations hereunder iglvoi

This Agreement shall be governed by the laws oState
of Virginia. Should you have any questions conaggyni
this Agreement, you may contact EJCDC by writing to

Arthur Schwartz, Esg.

General Counsel

National Society of Professional Engineers
1420 King Street

Alexandria, VA 22314

Phone: (703) 684-2845
Fax: (703) 836-4875
e-mail: aschwartz@nspe.org

You acknowledge that you have read this agreement,
understand it and agree to be bound by its terms ah
conditions. You further agree that it is the complée
and exclusive statement of the agreement between us
which supersedes any proposal or prior agreement,
oral or written, and any other communications
between us relating to the subject matter of this
agreement.
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This document has important legal consequencesuttation with an attorney is encouraged wi
respect to its use or modification. This documéoidd be adapted to the particular circumstances

th
5 of

the contemplated Project and the Controlling Law.
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AGREEMENT
BETWEEN OWNER AND CONSTRUCTION MANAGER

THIS IS AN AGREEMENT effective as of “Effective Date” between
the City of Reading, a Pennsylvania municipal coagon (“Owner”) and
(“Construction Manager”).

The Owner is required to construct improvementsh existing Fritz Island Wastewater Treatment
Plant (“WWTP”) to meet (a) the projected 2035 floates detailed in the Owner’s Final Act 537 Special
Study dated August 2012, which is incorporated ihelog reference (“Special Study”), (b) current and
pending Pennsylvania Department of Environmentatdetion discharge limits, and (c) requirements
under the Consent Decree, as amended, entereck iJrited States District Court for the Eastern
District of Pennsylvania at Civil Action No. 04-086 (“Consent Decree”).

It is the Owner’s desire to engage the Construcktamager to act as the Owner’s representative to
observe, monitor, and report on the progress ottimstruction of improvements to the [Project(shéo
listed here] (a “Specific Project”) being desigrmd[applicable Design Professional(s) to be lidtede]
with respect to Owner’s obligations pursuant taunegments under the Consent Decree.

Because the Consent Decree requires Constructiompl@étion (as the term is defined in the Consent
Decree) of a program, which includes the Specifigjdet, to be achieved by [add applicable Consent
Decree dates here], the construction of Specifajeet will be generally occurring simultaneouslydan
will require the Construction Manager to assisthie coordination of timing and location of constiwic
activities between each Specific Project as a reddimitations on the availability of storage spaand
overlapping of construction areas.

Owner and Construction Manager agree as follows:

ARTICLE 1 — SERVICES OF CONSTRUCTION MANAGER
1.01 Scope

A. The Basic Services to be provided by Constructi@md@ier are those services set forth in
this Agreement, except for Additional Services.

B. If Owner and Construction Manager mutually agreensiruction Manager shall provide
other further Additional Services related to thee@fic Project. Any such mutual
agreement shall only be enforceable if it is sethfan a written amendment to this
Agreement signed by Owner. Each amendment shedifgpthe scope of Additional
Services to be provided, the compensation to b& plae time for performance, and any
other terms applicable.

C. Construction Manager represents that it has beewidad with sufficient time and
documentation regarding the scope, status andenafuthe Specific Project, including,
without limitation, access to the following docurtenia a SharePoint Intranet Website
made available to Construction Manager during a uBstg for Proposal process
administered by Owner:
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1. Special Study;

2. Consent Decree;
3. Draft drawings and specifications prepared by thesigh Professional for the
[Project(s) to be listed here] Project ( , 2014);

4. Limited Asbestos-Containing Materials Inspection@ifl Lab Building (March
19, 2014);

5. Limited Lead-Based Paint Inspection of Old Lab Bug and Main Building
Basement Pump Area (March 19, 2014);

6. Agreement Between Owner [City of Reading] and Eegin[applicable Design
Professional(s) to be listed here] for Professi@®aices ([Agreement date to be
listed here));

7. Analytical results of Soil Stockpile for the Flow éwer Construction Project
(November 16, 2012)

8. Geotechnical Data Report for New 42-Inch Force M&ioject (January 13, 2012
and revised on February 22, 2012);

9. Summary of Environmental Studies to Support PerApplications for the
Replacement of the 42-Inch Force Main (July 1, 2011

10.  Soil and Groundwater Investigation Report (Julgd11);

11. Geotechnical Engineering Report for the New MetaulV/ at the Fritz Island
Wastewater Treatment Plant (June 13, 2011);

12. Request for Department of the Army Jurisdictionatémination (March 29,
2011); and

13.  Mercury Investigation (April 17, 1995).

ARTICLE 2 - OWNER’S RESPONSIBILITIES

2.01 General
A. Owner shall:
1. Pay Construction Manager as set forth in Exhibit C
2. As identified and specifically requested in wigfiby the Construction Manager,

respond to Construction Manager’s requests foeraitand information as to
Owner’s requirements for the Specific Project, udahg design objectives and
constraints, space, capacity and performance egaimts, flexibility,

expandability, and any budgetary limitations; famicopies of all design and
construction standards which Owner will requirdogmet; and furnish copies of
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any standard contract forms, conditions, and reéldtcuments applicable to the
Specific Project.

3. As identified and specifically requested in wigtiby the Construction Manager,
furnish to Construction Manager any other relevarfibrmation in Owner’s
possession, including studies, surveys, maps, dgsyiphotographs, test results,
reports, and data relative to previous designsnastigations at or adjacent to all
Sites.

4. Arrange for safe access to and make all provision€onstruction Manager to
enter upon public and private property as requioedConstruction Manager to
perform Services.

5. Provide reasonable assistance to Construction gésna securing the release of
documents and information held by private entitied by public agencies and like
bodies as needed in the course of the Specifie€troj

6. Review all proposals, alternate solutions, stydreports, sketches, drawings,
specifications, proposals, and other document&pted by Construction Manager
(including obtaining advice of an attorney, inswawcounselor, and other advisors
or consultants as Owner deems appropriate witreoe$p such examination), and
render timely written decisions pertaining thereto.

ARTICLE 3 - SCHEDULE FOR RENDERING SERVICES
3.01 Commencement

A. Construction Manager shall begin rendering Servagsof the Effective Date of the
Agreement.

3.02 Time for Completion

A. Time is of the essence with regard to Constructidanager’'s performance of its
obligations under this Agreement.

B. Construction Manager recognizes that the SpecifiojeBt is being performed in
connection with Owner’s obligations pursuant to @@sent Decree and that the Special
Study was submitted by Owner to the United Stategddtment of Justice, United States
Environmental Protection Agency and the Pennsydvddepartment of Environmental
Protection to identify the improvements and comgptetschedule associated with
Owner’s capital improvement program required urilerConsent Decree.

C. Owner shall make decisions and carry out its atégponsibilities in a timely manner so as
not to delay the Construction Manager’s performasfcgervices.

D. If Construction Manager fails, through its own fatd complete the performance required
in this Agreement within the time set forth, asydadijusted, then Owner shall be entitled to
the recovery of damages resulting from such failure
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E.

This Agreement shall expire upon the final completf the Specific Project as evidenced
by final payment having been made to the Contraabthe Specific Project.

ARTICLE 4 — INVOICES AND PAYMENTS

4.01 Invoices

A.

Preparation and Submittal of InvoiceSonstruction Manager shall prepare invoices in
accordance with the invoicing practices set fontfexhibit C. Construction Manager shall

submit its invoices to Owner on a monthly basisolces are due and payable within thirty
(30) days of receipt of an invoice meeting the mespent of Exhibit C.

4.02 Payments

A.

Application to Interest and PrincipaPayment will be credited first to any interest owed
Construction Manager and then to principal.

Failure to Pay If Owner fails to make any payment due ConstoamctManager for
Services and expenses within forty-five (45) ddysraeceipt of Construction Manager’s
invoice meeting the requirements of Exhibit C aodwhich there is no dispute amounts
due Construction Manager, all outstanding sumsagiirue interest at the rate of 1.0% per
annum (or the maximum rate of interest permittedavy, if less) from said forty-fifth
(45" day.

Disputed Invoicedf Owner contests an invoice, Owner may withholdlydhat portion so
contested, and must pay the undisputed portionst@artion Manager shall not suspend or
delay services on account of Owner’s non-paymedispiuted amounts.

Legislative Actions Construction Manager shall not be entitled to/ aaditional
compensation as a of result any legislative adii@ imposes taxes, fees, or charges on
Construction Manager’'s services or compensatioreunhis Agreement, even if such
legislative action occurs after the Effective Dat¢éhe Agreement.

ARTICLE 5 — GENERAL CONSIDERATIONS

5.01 Standards of Performance

A.

The standard of care for all Services performeduanished by Construction Manager
under this Agreement shall be the care and sldiharily used by members of the subject
profession providing similar services under simgacumstances. Construction Manager
and its Construction Manager Subcontractors slwatipdy with applicable professional

licensing requirements.

Owner shall not be responsible for discovering aieficies of Construction Manager’s
Services. Construction Manager shall correct ah sleficiencies in its Services without
additional compensation.

Construction Manager shall not subcontract workeundis Agreement unless prior written
approval of each Construction Manager Subcontraggnanted by Owner’s representative
in its sole discretion.
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D. Construction Manager and Owner shall comply withapplicable Laws and Regulations
and Owner-mandated standards. This Agreement edhb@s such requirements as of the
Agreement’s Effective Date. Material changes testhrequirements after the Effective
Date may be the basis for modifications to Ownegsponsibilities or to Construction
Manager’s scope of Services and times of performanc

E. Construction Manager shall not supervise, direchave control over a Contractor’s work,
nor shall Construction Manager have authority owerresponsibility for the means,
methods, techniques, sequences, or procedures nsfrection selected or used by a
Contractor, for safety or security at the Site,dafety precautions and programs incident to
a Contractor’s work in progress, or for any failofea Contractor to comply with Laws and
Regulations applicable to a Contractor’s furnishamgl performing the work.

F. Construction Manager neither guarantees the peafocenof any Contractor nor assumes
responsibility for any Contractor’s failure to fish and perform the work in accordance
with the Contract Documents.

G. Construction Manager shall not be responsibleHerécts or omissions of any Contractor,
or of any of a Contractor’'s subcontractors, suppli@agents, or employees or any other
persons at a Site (except Construction Managers employees and the Construction
Manager Subcontractors) or otherwise furnishingperforming any of a Contractor’s
work; or for any decision made on interpretations ctarifications of the Contract
Documents given by Owner to a Contractor withounsodtation and advice of
Construction Manager.

H. In the performance of Services under this Agreem@ahstruction Manager shall be an
independent contractor and shall control the manmeeans and methods of its
performance.

Construction Manager represents and warrants teeOasifollows:

1. Construction Manager may lawfully conduct its bassin the Commonwealth of
Pennsylvania with power and authority to enter thie Agreement, to carry on its
business, and to incur and perform its obligations.

2. The execution and delivery of this Agreement andopeance by Construction
Manager of its obligations under this Agreementndd and will not violate any
provision of law and will not result in the breaah or constitute a default under,
any agreement to which Construction Manager isty pa by which it is bound.

3. There is no action, suit or proceeding at law oequity or by any governmental
instrumentality or other agency now pending otheknowledge of Construction
Manager, threatened against or affecting Constmudlanager that, if adversely
determined, would materially impair Construction ndger’s right to carry on
business substantially as now conducted and aseropidted under this
Agreement, or to perform its obligations under tiigreement, or would
materially adversely affect its financial conditjoexcept those previously
disclosed to the Owner in writing.
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4, Construction Manager possesses the necessarydicengenses to perform the
Services required by this Agreement.

5. Construction Manager possesses the expertise, iemper personnel, and
resources to perform the Services and all persaemgged to perform Services
hereunder shall be fully qualified and authorizegp@&mitted under applicable law
and regulations to perform such Services.

5.02 Authorized Representatives

A.

Construction Manager and Owner shall designateriting specific individuals to act as

Construction Manager’s and Owner’s representativids respect to the various Services
to be performed or furnished by Construction Manag®l the responsibilities of Owner.
Such individuals shall have authority to transmstiuctions, receive information, and
render decisions relative to specified servicebalralf of each respective party.

5.03 Intentionally deleted.

5.04 Use of Documents

A.

All documents prepared by Construction Manager @andts Construction Manager

Subcontractors for this Project, including, withdumitation, drawings, specifications

(including, without limitation, those in electronform) are the property of Owner who
shall be vested with all common law, statutory aler reserved rights. At Owner’s
request, Construction Manager and/or its Constractlanager Subcontractors shall
provide Owner and any third party designated by @wa full and complete release in
form and substance acceptable to Owner, of anyadindghts Construction Manager

and/or its Construction Manager Subcontractors haye to all documents prepared by
Construction Manager and/or its Construction Mangggbcontractors for this Project.
Owner shall provide Construction Manager and/or @onstruction Manager

Subcontractors with a release and indemnity ofiliigbarising from the use of the

drawings, specifications and other documents pegpby Construction Manager and/or its
Construction Manager Subcontractors for this Ptpjacany other project of Owner other
than this Project.

5.05 Insurance

A.

Construction Manager shall procure and maintaiuraisce as required in Exhibit G,
“Insurance”.

Owner shall procure and maintain insurance asnedjin Exhibit G.

Construction Manager shall deliver to Owner cedifes of insurance verifying the
coverages indicated in Exhibit G. Such certificatgisall be furnished prior to
commencement of Construction Manager’s Servicexwtiids Agreement and at each
renewal thereafter during the term of this Agreetmen

At any time after the Effective Date of this Agremmty Owner may request that
Construction Manager provide additional insuranceecage, increased limits, or reduce
deductibles than those specified in Exhibit G. & sequested by Owner, and if
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commercially available, Construction Manager slatain such additional insurance

coverage, different limits, or reduced deductiftassuch periods of time as requested by
Owner, and Exhibit G will be amended to incorportitese requirements. Owner shall

reimburse Construction Manager for the additionmahpum costs paid solely due to the

Owner’s requested modifications.

5.06 Suspension and Termination

A. SuspensionAt no additional cost to Owner, Owner may indééty suspend the Specific
Project upon seven (7) days written notice to Gansbn Manager. Construction
Manager shall promptly cease performing Servicesuich manner as to minimize any
impact when the Specific Project resumes. Cornstrudanager shall receive a day-for-
day extension for the performance of Services figrsaich suspension.

B. Termination.

1. Owner may immediately terminate this Agreement d@n€truction Manager (i)

refuses or fails to supply enough properly skillgarkers to perform the Services,
(i) violates any laws, ordinances, rules, reguolagi or orders of a public authority
having jurisdiction, (iii) becomes insolvent, suffeor permits the appointment of
the receiver for its business or assets, or becsnigect to any proceeding under
any bankruptcy or insolvency law, or (iv) otherwiseaterially breaches a
provision of this Agreement. If Owner terminatbs tAgreement in accordance
with this Paragraph 5.06.B.1, Owner may withholgirpant for Services rendered
or performed prior to the effective date of ternima to offset any damages
incurred by Owner.

2. Owner may terminate this Agreement upon not leas thirty (30) days written
notice to Construction Manager for Owner’s convecgeand without cause. In
the event of termination not the fault of ConstiuttManager, Construction
Manager shall be compensated only for Serviceopaed prior to termination.
After Owner has made such payment, Owner shall haviirther obligation or
liability to Consultant with respect to this Agreent.

3. Construction Manager shall not have the right tmieate this Agreement for any
reason. Construction Manager’'s sole remedy foreadh of this Agreement by
Owner shall be the recovery of interest on pastjghyenents in accordance with
Paragraph 4.02.B.

5.07 Controlling Law

A. This Agreement shall be governed by the law of @wnmonwealth of Pennsylvania
without regard to its principles of conflicts oila

5.08 Successors, Assigns, and Beneficiaries

A. Each Owner and Construction Manager is hereby bamdlthe partners, successors,
executors, administrators and legal representat¥eSwner and Construction Manager
(and, to the extent permitted by Paragraph 5.08dassigns of Owner and Construction
Manager) are hereby bound to the other party t® Agreement and to the partners,
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successors, executors, administrators, electediadffiand legal representatives (and said
assigns) of such other party, in respect of aleocawts, agreements and obligations of this
Agreement.

Neither Owner nor Construction Manager may assgblet, or transfer any rights under
or interest (including, but without limitation, meys that are due or may become due) in
this Agreement without the written consent of thibeo, except to the extent that any
assignment, subletting, or transfer is mandatedesiricted by law. Unless specifically
stated to the contrary in any written consent tagsignment, no assignment will release or
discharge the assignor from any duty or respoftsilbihder this Agreement.

Unless expressly provided otherwise in this Agragme

1. Nothing in this Agreement shall be construed t@t@eimpose, or give rise to any
duty owed by Owner or Construction Manager to amynt€actor, Contractor’s
subcontractor, supplier, other individual or entdyto any surety for or employee
of any of them.

2. All duties and responsibilities undertaken pursuarthis Agreement will be for
the sole and exclusive benefit of Owner and CooBtma Manager and not for the
benefit of any other party.

5.09 Dispute Resolution

A.

Owner and Construction Manager agree to negotlatdisputes between them in good
faith for a period of at least thirty (30) daysqorito invoking the dispute resolution
procedures set forth in Exhibit H or to otherwigereising their rights under law.

If the parties are unable to resolve a disputeutiinonegotiation under Paragraph 5.09.A,
then either or both may invoke the procedures biltitxH.

Under no circumstances shall Construction Manager dntitled to incidental,
consequential, special or punitive damages oroloanticipated profits from Owner.

5.10 Environmental Condition of Site

A.

Owner has disclosed to Construction Manager inngrithe existence of Asbestos, PCBs,
Petroleum, Hazardous Waste, Radioactive Materetaldous substances, and/or other
Constituents of Concern located at or adjaceriiédsite.

If Construction Manager encounters an undisclosexhstuent of Concern, then
Construction Manager shall notify Owner and appeter governmental officials if
Construction Manager reasonably concludes thatgdsinis required by applicable Laws
or Regulations after giving Owner seven (7) days&ie such disclosure.

It is acknowledged by both parties that Constructitanager's scope of Basic Services
does not include any services related to undisdlo€enstituents of Concern. If
Construction Manager or any other party encountarsundisclosed Constituent of
Concern, or if investigative or remedial actionptiner professional services, are necessary
with respect to disclosed or undisclosed Constigieh Concern, then Owner shall retain
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appropriate specialist consultant(s) or contrasjot¢ identify and, as appropriate in
Owner’s sole discretion, abate, remediate, remyadate or address the Constituents of
Concern.

Owner acknowledges that Construction Manager ifopaing professional Services for
Owner and that Construction Manager is not andl st@l be required to become an
“‘owner,” “arranger,” “operator,” “generator,” orrdnsporter” of hazardous substances, as
defined in the Comprehensive Environmental Respobseepensation, and Liability Act
(CERCLA), as amended, which are or may be encoeshtat or adjacent to any Site in
connection with Construction Manager’s activitiesler this Agreement.

5.11 Indemnification

A.

Indemnification by Construction Manage€onstruction Manager shall indemnify, defend
and hold harmless (immediately upon demand) the @dwits elected officials, directors,
officers and employees, from and against any anthiadl party claims, losses, damages,
expenses, costs or other liabilities, includingsoemble attorneys’ fees, arising out of, or
resulting from any breach of the provisions sethftherein and/or the error or negligent act
or omission of Construction Manager or its ConstoucManager Subcontractors, or any
of their directors, officers, agents and/or empdésyeor anyone directly or indirectly
employed by them or anyone whose acts or omisslos may be liable. Construction
Manager shall further indemnify, defend and holdniess (immediately upon demand)
the Owner, its directors, officers and employeesfiand against any and all claims made
for infringement of any copyright, trademark or gudt arising out of the use of any
Documents furnished by Construction Manager irpgrdormance of this Agreement.

5.12 Miscellaneous Provisions

A.

Notices.Any notice required under this Agreement shall devriting, addressed to the

appropriate party at its address on the signatage pnd given personally, by facsimile, by
registered or certified mail postage prepaid, oalmpmmercial courier service. All notices
shall be effective upon the date of receipt.

Equal Opportunity:

1. Construction Manager shall not discriminate agaamstemployees or applicant for
employment because of race, color, religion, sexjational origin. Construction
Manager will take affirmative action to ensure thaplicants are employed, and
that employees are treated during employment, withegard to race, color,
religion, sex or national origin. Such action shadlude, but not be limited to, the
following: employment, upgrading, demotion, or ®f#m, recruitment or
recruitment advertising; layoff or termination; eatof pay or other forms of
compensation; and selection for training, includagprenticeship. Construction
Manager agrees to post in conspicuous places, ablailto employees and
applicants for employment, notices setting forthe tiprovisions of this
nondiscrimination clause. Owner may elect to mtevConstruction Manager with
the required form of notice.
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2. Construction Manager shall, in all solicitations avertisements for employees
placed by or on behalf of Construction Managettestiaat all qualified applicants
will receive consideration for employment withoegard to race, color, religion,
sex, or national origin.

3. In the event of Construction Manager’'s noncompkawith the non-discrimination
clauses above or with any applicable laws, thiseadgrent may be canceled,
terminated, or suspended, in whole or in part, @adstruction Manager may be
declared ineligible for further contracts with Owne

4. Construction Manager shall include the subparagraphforth in Paragraph 5.12.F
in every subcontract or purchase order.

Employment of Certain Persons ProhibitedNo person who is serving an incomplete
sentence in a penal or correctional institutiodldf@employed on the services covered by
this Agreement.

Right to Audit RecordsOwner shall be entitled to audit the books andonesc of
Construction Manager or any of Construction Manag8ubcontractors to the extent that
such books and records relate to this Agreemettteoperformance of the Project. Such
books and records shall be maintained by Construdtlanager and its Construction
Manager Subcontractors for a period of three (Zrydrom the date of final payment
under this Agreement unless a shorter period sratbe authorized in writing.

Dissemination of InformationConstruction Manager shall not release any inftiona
related to the Project or performance of Servicadeu this Agreement, nor publish any
report or documents relating to Owner, the accamierformance of Services this
Agreement without prior written consent of Owné&onstruction Manager shall indemnify
and hold harmless Owner, its officers, agents,tedeofficials and employees from all
liability or damages which may be incurred by remsaf Construction Manager’s
unapproved dissemination, publication and distidmytor circulation, in any manner
whatsoever, of any information, data, documentsimaterial pertaining to Owner, the
account or this Agreement by Construction Managé@sagents or employees.

Business Privilege License and Tdr. addition to all other taxes and license fees,
Construction Manager shall pay to the City of Regdhe applicable Business Privilege
Tax and maintain a Business Privilege License duttie term of this Agreement.

5.13 Survival

A.

Paragraphs 5.01.A, 5.04.A, 5.06.B (and its subpaphs), 5.07.A, 5.09 (and its
subparagraphs), 5.11.A, 5.12.A, 5.12.E, and H1a0d {ts subparagraphs) shall survive the
expiration or sooner termination of this Agreement.

5.14 Severability

A.

Any provision or part of this Agreement held tovasd or unenforceable under any Law or
Regulation shall be deemed stricken, and all reimgiorovisions shall continue to be valid
and binding upon Owner and Construction Managen adree that this Agreement shall
be amended to replace such stricken provision drtipareof with a valid and enforceable
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provision that comes as close as possible to esipgeshe intention of the stricken

provision.
5.15 Waiver
A. Non-enforcement of any provision by either partalsinot constitute a waiver of that
provision, nor shall it affect the enforceabilitf/tbat provision or of the remainder of this
Agreement.

5.16 Headings

A. The headings used in this Agreement are for genefieaience only and do not have special
significance.

ARTICLE 6 — DEFINITIONS
6.01 Defined Terms

A. Wherever used in this Agreement (including, withdumitation, the Exhibits and
Appendices attached hereto and any Amendmentssx @eders that may hereinafter be
incorporated herein) and printed with initial capietters, the terms listed below have the
meanings indicated, which are applicable to baghsihgular and plural thereof:

1. Additional Services- Services which are not included in Basic Sesvitte be
performed for or furnished to Owner by Constructidéanager.

2. Agreement— This “Agreement between Owner and Constructioandger,”
including those Exhibits listed in Article 7.

3. Asbestos- Any material that contains more than one perasbéstos and is friable
or is releasing asbestos fibers into the air alooweent action levels established by
the United States Occupational Safety and HealthiAdtration.

4, Basic Services -All Services, other than Additional Services, regdito be
performed for or furnished to Owner by Constructidanager in accordance with
this Agreement.

5. Constituent of Concern Any substance, product, waste, or other matefiahg
nature whatsoever (including, but not limited t@pastos, Petroleum, Radioactive
Material, and PCBs) which is or becomes listedulsggd, or addressed pursuant
to [a] the Comprehensive Environmental Responseppgéasation and Liability
Act, 42 U.S.C. 889601 et seq. (“CERCLA"); [b] theaz&rdous Materials
Transportation Act, 49 U.S.C. 881801 et seq.;lje] Resource Conservation and
Recovery Act, 42 U.S.C. 886901 et seq. (“RCRA")} {de Toxic Substances
Control Act, 15 U.S.C. 882601 et seq.; [e] the @Méater Act, 33 U.S.C. §81251
et seq.; [f] the Clean Air Act, 42 U.S.C. 88740Xet.; and [g] any other federal,
state, or local statute, law, rule, regulation,iradce, resolution, code, order, or
decree regulating, relating to, or imposing liabilor standards of conduct
concerning, any hazardous, toxic, or dangerousawagbstance, or material.
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6. Construction Contract- The entire and integrated written agreement éetw
Owner and a Contractor concerning a Specific Projec

7. Contract Documents- Documents that establish the rights and obbgatiof
Owner and Contractor under a Construction Conti@ct Specific Project and
include the construction agreement between Owner @ontractor, addenda
(which pertain to the Contract Documents), a catbrss bid (including
documentation accompanying the bid and any postb@imentation submitted
prior to the notice of award) if attached as anil@kho the construction
agreement, the notice to proceed, the bonds, apgi®gertifications, the general
conditions, the Specifications and the Drawingshassame are more specifically
identified in the construction agreement, togetheh all written amendments,
change orders, work change directives, field orderd written interpretations and
clarifications issued on or after the effectiveedaf the construction agreement.
Approved shop drawings and the reports and dravwohgsibsurface and physical
conditions are not Contract Documents.

8. Contractor— An individual or entity with whom Owner enterga a Construction
Contract for a Specific Project.

9. Design Professionals- Architects, engineers, consultants and profaatsp
excluding Construction Manager, providing architegl or engineering design
services for a Specific Project.

10. Documents- Data, reports, drawings, specifications, reanalvings, and other
deliverables, whether in printed or electronic raefdrmat, provided or furnished
in appropriate phases by Construction Manager tonéwpursuant to this
Agreement.

11. Effective Date of the AgreemenfThe date indicated in this Agreement on which
it becomes effective, but if no such date is ingidait means the date on which
the Agreement is signed and delivered by the lashe two parties to sign and
deliver.

12. Hazardous Waste The term Hazardous Waste shall have the megmowjded
in Section 1004 of the Solid Waste Disposal Act (43C Section 6903) as
amended from time to time.

13. Laws and Regulations; Laws or Regulatiengny and all applicable laws, rules,
regulations, ordinances, codes, standards, permuitd, orders of any and all
governmental bodies, agencies, authorities, andsbaving jurisdiction.

14. PCBs- Polychlorinated biphenyls.

15.  Petroleum- Petroleum, including crude oil or any fractitverieof which is liquid
at 32 degrees Fahrenheit and 14.7 pounds per simgar@bsolute, such as fuel
oil, oil sludge, oil refuse, gasoline, kerosened amil mixed with other
non-Hazardous Waste and crude oils.
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16.  Construction Manager Subcontractorsindividuals or entities having a contract
with Construction Manager to furnish Services, male or equipment with
respect to a Specific Project as Construction Marisgndependent professional
associates, consultants, subcontractors, suppievendors.

17. Radioactive Materials- Source, special nuclear, or byproduct matesalefined
by the Atomic Energy Act of 1954 (42 USC Sectiorl 2@t seq.) as amended
from time to time.

18. Reimbursable Expenses The expenses incurred directly by Construction
Manager in connection with the performing or fuhnimg of Basic and Additional
Services for the Specific Project as specificafiied in Appendix 1 to Exhibit C.

19. Services— Any task performed or required to be performedGunstruction
Manager under this Agreement or amendment therieiduding, without
limitation, Basic Services and Additional Services.

20. Site— Lands or areas subject to investigation, usprarnement, or development
under the Specific Project; including, but not tiei to, specific locations at which
construction is to occur; and including any landdidgated in any Contract
Documents for a Specific Project as being furnislbydOwner upon which
construction is to be performed; rights-of-way amalsements for access to
construction locations; and such other lands alitias furnished by Owner which
are designated for the use of Construction ManagarContractor.

B. Capitalized terms not defined herein shall have rtiganing set forth in the “Standard
General Conditions of the Construction Contractpespared by Engineers Joint Contract
Documents Committee (EJCDC C-700, 2013 Edition).

ARTICLE 7 — EXHIBITS AND SPECIAL PROVISIONS

7.01 Exhibits
Exhibit —
Letter Exhibit Title
A Construction Manager’s Services
B [Reserved]
C Payments to Construction Manager for Services aithBursable
Expenses
Appendix 1 ,
to Exhibit C Reimbursable Expenses Schedule
Appendix 2
to Exhibit C Standard Hourly Rates Schedule
D Key Persons
E [Reserved]
F [Reserved]
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G Insurance

H Dispute Resolution
I [Reserved]

J [Reserved]

7.02 Entire Agreement

A. This Agreement constitutes the entire agreementvdset Owner and Construction
Manager and supersedes all prior written or oralewstandings, including, without
limitation, Owner’'s Request for Proposals and Qumuasibn Manager's Proposal in
response thereto. This Agreement may only be anderslgpplemented, modified, or
canceled by a duly executed written instrument.
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IN WITNESS WHEREOF, the parties hereto have exatitiis Agreement.

The Effective Date of this Agreement is :

Owner: City of Reading, a Pennsylvania Construction Manager:
municipal corporation

By: By:

Name and Vaughn D. Spencer Name and

Title: Mayor Title:

Date Signed: Date Signed:

By: License or Firm’s Certificate No.
Name and Charles Younger (if required by state law):

Title: Solicitor

Date Signed: State of:

Address for giving notices: Address for givingtines:

Managing Director
City of Reading
815 Washington St.
Reading, PA 19601

With a copy to:

John J. Miravich, Esq.
Fox Rothschild LLP
747 Constitution Drive
Exton, PA 19341

Designated Representative: Designated Representative:
Amy Morriss

Title: Wastewater Treatment Plant Supervisor Title

Phone Number: (610) 655-6502 Phone Number:

E-Mail Address: amy.morriss@readingpa.org E-Maltkess:
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This is EXHIBIT A , consisting of 4 pages, referred to in
and part of the Agreement between Owner and
Construction Manager dated

Construction Manager’ Services

A.1.01Construction Manager’'s Basic Serviceds Basic Services, Construction Manager shafllfful
of all tasks delegated to Construction Manager uttteeContract Documents, including, but not
limited to the General Conditions and Division leS8jfications. In addition to and without
limiting the generality of the foregoing, Constioct Manager’'s Basic Services include the
following tasks as may be necessary for each Spéuibject:

A. Construction Management and Administration

1.

Perform a comprehensive review of all Contract Doents and permits and
provide Owner with written comments with any comsethereto.

Schedule, prepare for, develop agenda, attend,geateke minutes and perform
any necessary follow up from construction progressetings at intervals in
accordance with the applicable Contract Documents.

Manage and oversee each Contractor's Progress 8ekednd Submittals in
accordance with the responsibilities of Constructddanager set forth in the
Contract Documents.

Maintain in an organized manner on the Site a cetegbaper copy of all records
associated with each Specific Project and on abasled document management
system available for each Contractor, Design Pstd@sal and Owner to access.

Provide all necessary licenses, training and hgstguirements associated with
the web based document management system.

[If for the WWTP Project, 8 and Canal Pump Station Project, of' 1ard Pump

Station Project] Facilitate the coordination of @m®ss Schedules and
performance of Work for the Specific Project betwelbe general construction
Contractor for the [identify applicable Project] Hav will act as that Specific
Project’s Project Coordinator) and the general wanson Contractor for the
[identify applicable Project] (who will act as th&pecific Project’'s Project
Coordinator) to minimize potential schedule and Kdisruptions.

Communicate with each Contractor and Design Prmfieason behalf of Owner
and relay communications from each Contractor amdigh Professional to
Owner’s administration, management personnel, staff operations personnel,
as applicable.
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8. Review and provide Owner with comments and reconalagons with respect to
requests for information. Facilitate the Desigrof@ssional's preparation of
design related responses to requests for informatio

9. Prepare monthly progress reports of the progresson$truction for review by
Owner. Such progress reports shall identify keyes, analysis and comparison
of the estimated construction costs to the actyageditures and any outstanding
Application for Payment, assessment of the constmuc schedule and
identification of any foreseeable delays or cocatlon issues.

10. Review and approve, in consultation with the DesiBrofessional, each
Contractors’ Schedule of Values and ApplicationsHayment and evaluate each
Contractor’'s assessment of the Work completed mparison to Construction
Manager’s observations, including, without limicati

a) Evaluating the relative percentage of completiokMoirk;
b) Measuring or tallying quantities of Unit Price Wodand

C) Identifying any discrepancies in the Applicatiom Rayment as compared
to Construction Manager’s observations.

11. Assemble all information and substantiation reqlit® be submitted with
Application for Payment, including, without limiiah, certified payrolls as
required by the Pennsylvania Prevailing Wage A&t,P4S. § 165-1, et seq., or
Davis-Bacon Act, 40 U.S.C. § 3141, et seq. (if aable), and identify any
missing information in connection therewith; notttye applicable Contractor of
the missing information and make a recommendatomnvithholding payment as
deemed necessary by Construction Manager until soaisking information is

submitted.
B. Field Inspections and Observation
1. At all times that Work is being performed, maintansufficient number of

personnel at the Site to observe, document, andtondhe performance of Work
as required to perform Services in accordance stéindard of care required of
the Construction Manager set forth in Paragraph.B.0f this Agreement. Upon
Owner’s request, Construction Manager shall proynptleplace any

superintendent with another superintendent acckEptado Owner in its sole

discretion.

2. Based on Construction Manager’s observations, med@mmendations to Owner
for changes in the Work or progress of the Worlaassult of field conditions,
quality control, cost savings or time saving.

3. Perform Site observations of the day-to-day corsibn activities in an effort to
recognize and avoid deficiencies and defects in VYMerk, assist in the
coordination of the Work being performed by mukiglontractors to minimize
disputes and conflicts through the progress of ttaason.
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4. Document and report all observed deficiencies ie Work and making
recommendations for corrective actions.

5. Recommend courses of action to Owner when the nements of the Contract
Documents are not being fulfilled by a Contractor.

6. Prepare a daily log for each Specific Project doenting observed construction
activities, measurements of Unit Price Work, intéicans between and among
Contractors and Subcontractors, any conditionsrtizat give rise to a Claim, and
weather conditions.

7. Take and maintain digital photographs providing woentation of the
construction progress.

8. Coordinate locations for Contractors’ use of thee $or the storage of materials
and location of field offices to minimize interfex® with other Contractors and
Owner’s operations.

9. At 50% completion of the Work, make a recommengaats to the reduction of
retainage in accordance with the Contract Documents

10. Inventory spare parts and tools delivered by thetators.

C. Change Order Management

1. Evaluate conditions at the Site that may give tisea Claim as a differing
subsurface or physical condition.

2. Receive and manage Change Order requests from ators and/or Owner

including, without limitation,

a) Coordinating with the Design Professional to evidushe merit of
requested Change Order;

b) Evaluating the quality and constructability of theposed modifications
to the Work;

C) Determining potential impacts that the proposed ifigadions to the
Work may have on the Work to be performed by otBientractors and
addressing the same with such Contractors to etkarmodifications are
comprehensively addressed;

d) Estimating a reasonable change to the Contrace PricContract Time
based on the modifications to the Work resultimmgrfrthe Change Order;

e) In accordance with Owner’s directions, negotiatinbganges to the
Contract Price or Contract Time with the applicaBtntractors;
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f) Perform Claims administration, including, withoumiation, coordinating
and monitoring Claims, responses thereto, prepasingomprehensive
Claims log, and tracking the status of Claims umtilmate resolution.

D. Construction Closeout Services

1.

In conjunction with the Design Professional, upba Contractor’s notification of
Beneficial Use, Substantial Completion, and Finahfpletion, perform on-site
evaluations of the applicable portion of the Work.

If the Contractor has not achieved Beneficial USapstantial Completion, or
Final Completion as the Contractor stated in itsiceo notify the applicable
Contractor of the deficiencies. Perform subsequresgections of the Work until
Beneficial Use, Substantial Completion, or Finaln@xetion (as applicable) is
achieved. Construction Manager shall prepare amgamn of its observations
during each evaluation and provide copies of sucnsary to the Owner. Owner
will include language in the Contract Documents @onstruction Manager to
recover its costs to perform duplicative evaluation

Each time a Contractor has achieved Beneficial t/s8ubstantial Completion,
review and comment on a punch list of all Work nieggito complete or correct
the Work.

Coordinate the turnover of portions of the Work aagl when the same are
appropriately completed and identify the date afhreime system facilities are
completed and turned over to Owner for BeneficitdeUand Substantial
Completion.

Observe the Contractors’ final testing and startliptilities, operational systems
and equipment.

Monitor the timely completion of all punch list iites.

If the Work has not been completed in accordandk thie Contract Documents
and is not ready for final payment, notify the apgble Contractor of the
deficiencies. Perform subsequent inspections ef \Work until it has been
completed in accordance with the Contract Documani$ is ready for final
payment.

Prepare a recommendation to Owner as to the releasmal payment and
retainage.

Monitor the Contractors’ submission of operation anaintenance manuals and
as-built drawings as generally described in thet2@h Documents.
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This is EXHIBIT C , consisting of 3 pages, referred to in
and part of the Agreement between Owner and
Construction Manager dated .

Payments to Construction Manager for Services and &mbursable Expenses

C.1.01 Compensation For Basic and Additional Servicesan@&rd Hourly Rates Method of Payment

A.

Owner shall pay Construction Manager for Basic Bessset forth in Exhibit A, as
follows:

1. An amount equal to the cumulative hours chargethéoSpecific Project by each
class of Construction Manager's employees timeadsir@ Hourly Rates for each
applicable billing class for all services performed the Specific Project, plus
Reimbursable Expenses and Construction Manageo8tractors’ charges, if any.

2. Construction Manager’'s Reimbursable Expenses Sé&hexhd Standard Hourly
Rates are attached to this Exhibit C as Appendiced 2.

3. The total compensation for Basic Services shallexoeed $
(“Not-to-Exceed Fee”).

4. The Not-to Exceed Fee incorporates all labor, aeamlh profit, and its Construction
Manager Subcontractors’ charges for the performah8asic Services.

5. The amounts billed for Construction Manager’'s Smvishall be based on the
cumulative hours charged to the Specific Projecinduthe billing period by each
class of Construction Manager’s employees’ timesapplicable Standard Hourly
Rates for each applicable billing class, plus Reirs@ble Expenses and
Construction Manager’s Subcontractors’ charges.

C.1.02 Compensation For Reimbursable Expenses

A.

In addition to compensation for Basic Services, @wshall pay Construction Manager for
only Reimbursable Expenses set forth in Appendto this Exhibit C at the applicable
rates set forth therein, not to exceed $

The amounts payable to Construction Manager fomBeisable Expenses will be the
Specific Project-related internal expenses actualtyrred or allocated by Construction
Manager, plus all invoiced external Reimbursablegdfses allocable to the Specific
Project without markup.

In order to be entitled to reimbursement for Spedoject-related internal Reimbursable
Expenses, Construction Manager shall provide anized invoice of each expense and the
date such Reimbursable Expense was incurred.dbr to be entitled to reimbursement for
external Reimbursable Expenses, Construction Marstugdl submit to Owner copies of
third party invoices, bills or vouchers identifyitigrd party costs.
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C.1.03 Other Provisions Concerning Payment Invoicing

A.

Subject to the limitations to Construction Managesbmpensation in Paragraph C.1.01,
above, whenever Construction Manager is entitledoimpensation for the charges of its
Construction Manager Subcontractors performing @3srvices, those charges shall be in
accordance with the hourly rates set forth in Agjpe2 to Exhibit C and invoiced in the
same manner as required by Paragraph C.1.04 Agheement.

To the extent necessary to verify Construction Nana charges and upon Owner’s
timely request, Construction Manager shall makeesopf such records available to Owner
at cost.

The Construction Manager shall not invoice Ownertifme for employees to travel to or
from a Site of any Specific Project for the perfamoe of Services.

C.1.04 Invoicing

A.

By the 15th day of each month, Construction Manaatl submit a detailed invoice to
Owner by electronic mail which identifies the sfiediasks of the services performed by
Construction Manager and/or its Construction Manggbcontractors in the preceding
month. Each invoice shall clearly set forth ingiénline items: a detailed description of
each action performed by each person (with theiresponding billing rate) and the time
required to perform such action to the nearesttquaf an hour. The invoice shall also
generally describe the relative percentage of cetgpl for each Specific Project, the total
cumulative amount invoiced for each Specific Pripjéloe total remaining compensation
for completing each Specific Project, any suppgrtoiocumentation and the overall
percentage of the Specific Project’'s Basic Servicespleted as of the date of such
invoice. Progress reports shall accompany eachcewo MS Word format.

If the Owner reasonably determines that Constroditanager’s invoice lacks sufficient
detail or is inappropriately block billed, the Ownrghall notify Construction Manager
promptly and Owner shall have no obligation to mp&gment on a rejected invoice until
corrected. Construction Manager shall revise theoice in accordance with the
requirements of this Agreement and resubmit tcCwaer.

No payments made under this Agreement shall bespee of the proper performance of
this Agreement, either in whole or in part, andpayment, including the final payment,

shall be construed to be an acceptance of defectivenproper services or relieve

Construction Manager of its responsibility to peniats services in a professional manner
and in accordance with the terms of this Agreement.

In the event of any dispute between the Owner ArdCQonstruction Manager as to the
percentage or quality of work completed or the abseof supporting documentation, the
Owner shall not be obligated to pay the amountispute until a final resolution of the
dispute and Construction Manager shall continupetdorm its duties and responsibilities
under this Agreement, including, without limitatjathe Services, during the pendency of
such dispute.
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E. To the extent necessary to verify Construction Nana charges and upon Owner’s
timely request, Construction Manager shall makaesopf all relevant records available to
Owner.
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This isAppendix 1 to EXHIBIT C, consisting of 1 page,
referred to in and part of thkgreement between Owner
and Construction Managerdated ,

Reimbursable Expenses Schedule

Reimbursable expenses for Services performed odéateeof the Agreement are:

Copies of 8 12" x 11" documents:  $0.10 per blact eite photocopy
$0.20 per color photocopy

Copies of 11" x 17" documents:  $0.20 per black ahite photocopy
$0.25 per color photocopy

Drawing plots, blue lines,
xerographic prints, extra-large prints: $0.30 gguare foot

Outsource Printing: Reimbursable at cost with then€’s prior approval
Auto Mileage: $0.555 per mile
Parking fees: At cost

Overnight Accommodations: Reimbursable at cost wherof-state travel is required by the Owner
in writing

Third party graphic services, such as printing ghay plotting, reproduction, and binding shall
be reimbursable at cost

Rented equipment, title research, courier and espservices shall be reimbursable at cost

Expenses for telephone (including, without limibati long distance and mobile charges), facsimile,
data, internet, and computer charges are not Regable Expenses.
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This isAppendix 2 to EXHIBIT C, consisting of 2 pages,
referred to in and part of thkgreement between Owner
and Construction Managerdated

Standard Hourly Rates Schedule

C2.1.01 Standard Hourly Rates

1. Standard Hourly Rates are set forth in this Appe@do this Exhibit C and include
salaries and wages paid to Construction Managpesific team members and each
biling class plus the cost of customary and stegutbenefits, general and
administrative overhead, non-project operating s;oand operating margin or
profit.

C2.1.02 Hourly rates by team member for the edtimation of the Specific Project:

Team member name Hourly]
Rate

C2.1.03 Hourly rates by job title for subsequeaintenembers for the duration of the Specific
Project:

Job Title Hourly
Rate
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This is EXHIBIT D , consisting of 2 page, referred to in
and part of the Agreement between Owner and
Construction Manager dated .

Key Persons

D.1.01Key Persons

A. Construction Manager hereby agrees to assign tlgepkesons listed below to the Specific
Project (“Key Persons”):

a.Name
i. Title, Phone, Address, E-Mail

il. Specific description of tasks to be performed

i. Title, Phone, Address, E-Mail

il. Specific description of tasks to be performed

i. Title, Phone, Address, E-Mail

il. Specific description of tasks to be performed

I. Title, Phone, Address, E-Mall
il. Specific description of tasks to be performed
e.Etc...

B. Construction Manager shall cause Key Persons tmtdesufficient time to oversee the
prosecution and completion of the Specific Projecccordance with this Agreement as a Basic
Service. The Key Persons shall be responsiblep&rforming their respective tasks and
Construction Manager shall not substitute the Kegséns performance of such tasks without the
prior written approval of the Owner, which approvady be withheld in the Owner’s sole
discretion. Construction Manager shall be respgasiout of Construction Manager's own
funds, for all costs and expenses related to thelagment of such Key Persons. All persons
employed by Construction Manager or Constructionndger’'s Subcontractors, including,
without limitation, Key Persons, shall be exclugpveontrolled by, and shall be the employees
of, Construction Manager (or, as applicable, a @andon Manager Subcontractor) and not of
Owner, and Owner shall have no liability, respottisybor authority with respect thereto.
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C. Construction Manager shall replace any person giogiServices, including, without limitation,
Key Persons, upon Owner’s request, which may beeraaidny time and for any reason.

D. Construction Manager shall not replace Key Pergxegpt with Owner’s express prior written
approval, which may be withheld by Owner in itsesaliscretion. In the event Owner or
Construction Manager requests the replacement KéyaPerson, Construction Manager shall
immediately propose a new person to replace such Rerson. Owner shall have the
opportunity to review the résumé and interview spobposed new person. Owner shall have
the right to disapprove the appointment of any mpeaposed new Key Person in Owner’s sole
discretion. If Owner approves the replacement ég Person, this Exhibit D shall be amended
to reflect such change.
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Insurance

This is EXHIBIT G , consisting of 3 pages, referred to in
and part of the Agreement between Owner and
Construction Manager dated

G.1.0llnsurance

A. The limits of liability for the insurance requirdoly Paragraph 6.04.A and 6.04.B of the
Agreement are as follows:

1. By Construction Manager:

a.

b.

Workers’ Compensation: Statutory

Employer’s Liability:

1) Each Accident $100,000
2) Disease, Policy Limit $500,000
3) Disease, Each Employee $100,000

General Liability:

1) Each Occurrence (Bodily Injury and Property Damage) $1,000,000

2) Annual Aggregate $2,000,000
3) Products and Completed Operations (per Projecegagtg) $2,000,000
4) Personal and Advertising Injury $1,000,000

Excess or Umbrella Liability:

1) Each Occurrence $2,000,000
2) General Aggregate $2,000,000

Automobile Liability --Combined Single Limit (Bodilinjury and Property Damage):
Each Accident $1,000,000

Professional Liability:

1) Each Claim Made $5,000,000
2) Annual Aggregate $5,000,000

2. By Construction Manager’s Construction Manager $uabactors:

a. Workers’ Compensation Statutory

b.

Employer’s Liability:

1) Each Accident $100,000
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2) Disease, Policy Limit $500,000

3) Disease, Each Employee $100,000
c. General Liability:
1) Each Occurrence (Bodily Injury and Property Damage) $1,000,000
2) Annual Aggregate $2,000,000
3) Products and Completed Operations (per Projecegagtg) $2,000,000
4) Personal and Advertising Injury $1,000,000
d. Excess or Umbrella Liability:
1) Each Occurrence $2,000,000
2) General Aggregate $2,000,000
e. Automobile Liability --Combined Single Limit (Bodilinjury and Property Damage):
Each Accident $1,000,000
f. Professional Liability:
1) Each Claim Made $1,000,000
2) Annual Aggregate $1,000,000
3. By Owner:
a. Workers’ Compensation: Statutory
b. General Liability:
1) Each Occurrence (Bodily Injury and Property Damage) $1,000,000
2) Aggregate: $1,000,000
c. Excess or Umbrella Liability:

1) Each Occurrence $4,000,000
2) Aggregate (0,000

B. Prior to commencement of the performance ofB&srvices, Construction Manager shall furnish
to Owner a certificate of insurance evidencingedjuired coverage in at least the limits required
herein, naming the City of Reading, its electedc@dls, agents, and employees as Additional
Insured for “ongoing operations” and “products @odnpleted operations” for a period of three
(3) years after final payment under the General Rradessional Liability Coverages. Coverage
should be provided by ISO Endorsements CG20 1040&8nd CG2037 07 04 or their equivalent.
Construction Manager's Commercial General Liabilgd Umbrella/Excess Policy shall be
Primary to and will not require contribution fromyaother insurance under which the Additional
Insured is a Named Insured. To the fullest extemmitted by applicable state law, all policies
shall contain a Waiver of Subrogation Clause. Theificate shall note the Project and provide
that no policies may be cancelled without thirt§)(8ays advance written notice to Owner. Such
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certificate shall be issued to: City of ReadingftnA Risk and Safety Coordinator,
815 Washington Street, Reading, PA 19601. All riasoe policies shall be in effect with
companies holding an A.MBest rating of “A-" or better or financial rating 6X or better with
the A.M. Best's Company Key Rating, Guide Latestigd and shall be licensed or authorized to
do business in the Commonwealth of Pennsylvan&ad folicies shall remain in full force and
effect until the expiration of the terms of the Agment or until completion of all duties to be
performed hereunder by Construction Manager, whighshall occur later.
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This is EXHIBIT H , consisting of 1 page, referred to in
and part of the Agreement between Owner and
Construction Manager dated :

Dispute Resolution

H.1.01Dispute Resolution

A. Prior to instituting litigation, Owner and Consttion Manager shall enter non-binding
mediation in Berks County, Pennsylvania. The ntedhashall be administered by the Berks
County Bar Association and governed by its medmtioles in effect as of the date of the
mediation filed. Either Owner or Construction Mgaamay request mediation of any dispute
between the parties.

B. Inthe event that the Owner and Construction &dan do not agree upon a mediator within ten
(10) days of the request for mediation, eitheryparay request that the Berks County Bar
Association appoint a mediator.

C. If Owner and Construction Manager are unablesolve the dispute in mediation after sixty
(60) days from the appointment of the mediator, diputes between Owner and
Construction Manager shall be resolved in a nop-tal and shall be brought in the Court
of Common Pleas of Berks County, Pennsylvania‘@uairt”) and not elsewhere. The Court
shall be the exclusive and only jurisdiction foryaand all disputes between Owner and
Construction Manager. Construction Manager herel®vaocably submits to the personal
jurisdiction and venue of the Court. If ConstraotiManager proceeds with a claim against
Owner elsewhere or removes the claim to federattcQwner shall be entitled to attorneys’
fees incurred to have the claim transferred.
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NON-COLLUSION AFFIDAVIT
INSTRUCTIONS FOR NON-COLLUSION AFFIDAVIT

1. This Non-Collusion Affidavit is material to any doact pursuant to a proposal. According
to the Pennsylvania Antibid-Rigging Act, 62 Pa. 8.§ 4501, et seq., governmental
agencies may require Non-Collusion Affidavits to sadomitted together with proposals,
such as the Proposal submitted by the Short-LBtegoser.

2. This Non-Collusion Affidavit must be executed byrember officer or employee of the
Short-Listed Proposer who is authorized to leghliyd the Short-Listed Proposer. In
addition, a separate Non-Collusion Affidavit must éxecuted by a member officer or
employee authorized to bind the each subcontréisted in the Proposal.

3. Proposal rigging and other efforts to restrain cetitjpn, and the making of false sworn
statements in connection with the submission o$ laice unlawful and may be subject to
criminal prosecution. The person who signs theidaffit should carefully examine it
before signing and assure himself or herself tlzthestatement is true and accurate,
making diligent inquiry, as necessary, of all othersons employed by or associated with
the Short-Listed Proposer with responsibilities thee preparation, approval or submission
of the Proposal.

4. If the Proposal is submitted by a joint venturesreparty to the venture must be identified
in the Proposal documents, and a Non-Collusiondaffit must be submitted separately on
behalf of each party.

5. The term “complementary proposal’” as used in then-Bollusion Affidavit has the
meaning commonly associated with that term in tR® Rrocess, and includes the knowing
submission of a proposal higher than the propdsahother firm, any intentionally high or
noncompetitive proposal, and any form of proposhinsitted for the purpose of giving a
false appearance of competition.

6. Failure to file_aNon-Collusion Affidavit in compliance with thesestnuctions will result in
disqualification of the Proposal.
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NON-COLLUSION AFFIDAVIT

State/Commonwealth of

County of

eing first duly sworn, deposes and

says that:

1) He/She is

of , the Proposer, or
subcontractor there to, that has submitted thelsthProposal (“Proposer”);

(2) He/She is fully informed respecting the prepiaraand contents of the attached
Proposal and of all pertinent circumstances respgestich Proposal;

(3) Such Proposal is genuine and is not a collusinsgham Proposal;

(4) Neither the said Proposer nor any of its of¢cepartners, owners, agents,
representatives, employees or parties in intemesliyding this affiant, has in any way colluded,
conspired, connived or agreed, directly or indisgatvith any other Proposer, firm or person to
submit a collusive or sham proposal or complemgnpaoposal in connection with the Contract
for which the attached Proposal is submitted aetmin from submitting in connection with such
Contract, or has in any manner, directly or indisgcsought by agreement or collusion or
communication of conference with any other Propof@n or person to fix the price or prices in
the attached Proposal or of any other Proposeo, fix any overhead, profit or cost element of the
prices in the Proposal or the price of any otheypBser, or to secure through any collusion,
conspiracy, connivance or unlawful agreement arnyaahge against the City of Reading or any
person interested in the proposed Contract;

(5) The price or prices quoted in the attached &sapare fair and proper and are not
tainted by any collusion, conspiracy, connivancemawful agreement on the part of the Proposer
or any of its agents, representatives, owners, @mepk, or parties in interest, including this
affiant; and,

(6) Neither the said Proposer nor any of its ofg@artners, owners, agents or parties
in interest, have any interest, present or proggedhat can be reasonably construed to resut in
conflict of interest between them and the City @gRing, which the Proposer will be required to
perform.

| state that understands
(Name of Proposer)

and acknowledges that the above representationsaterial and important, and will be relied on
by the City of Reading in awarding the Contracti®) which the Proposal is submitted. |
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understand and the Proposer understands that asyat@ment in this Non-Collusion Affidavit is
and shall be treated as fraudulent concealment thenCity of Reading of the true facts relating to

the submission of proposals for this Contract.

Proposer:

Name:

By:

Authorized Signatory

Title:

President or Vice President

Attest:

SWORN TO AND SUBSCRIBED
BEFORE ME THIS DAY

OF , 20

My Commissionr&spi

Notary Public
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CERTIFICATION OF NON-INDEBTEDNESS TO THE CITY OF R¥DING

The Proposer hereby certifies and representsthieaProposer and the Proposer’'s parent
company(ies) and subsidiary(ies) are not curranthgbted to the City, and will not at any time
during the term of the Proposed Contract, if awdyd@ncluding any extensions or renewals
thereof) be indebted to the City, for or on accafrany delinquent taxes, liens, judgments, fees or
other debts for which no written agreement or paynman satisfactory to the City has been
established. In addition to any other rights onedies available to the City at law or in equihg t
Proposer acknowledges that any breach or failumeidorm to this certification may, at the option
of the City, result in the withholding of paymeimtherwise due to Proposer and, if such breach or
failure is not resolved to the City's satisfactiotithin a reasonable time frame specified by the
City in writing, may result in the offset of anycduindebtedness against said payments and/or the
termination of this Contract for default (in whichse Proposer shall be liable for all excess costs
and other damages resulting from the termination).

Proposer:

Name:

By:

Authorized Signatory

Title:

President or Vice President

Attest:
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NON DISCRIMINATION STATEMENT

The undersigned hereby certifies that it shalldistriminate against any employee or applicant
for employment because of race, color, religion, andicap, familial status, or national origin.

The undersigned shall take affirmative action teune that applicants for employment are
employed, and that employees are treated durindogrment, without regard to their race, color,

religion, sex, handicap, familial status, or nagiborigin.

Proposer:

Name:

By:

Authorized Signatory

Title:

President or Vice President

Attest:

RFP-2015-1: Construction Management Services
for Wastewater Treatment Projects
City of Reading, Pennsylvania
, 2015
ACTIVE 28723224v1




